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Memorandum 74«60
Subjects Study 23 - Partition Procedure

Attached to this memorendum is & redrafied version of the partie
tion statute in {ts most recently revised form. We hope at the
November 1974 meeting to pick up our review of the redrafted statute
commencing with Section 873.730 and continue on to the end of the
statute, Then, if time remains, we will review the first part of the
statute and, finally, oconforming amendments.

Respectfully submitied,

Nathanlel Sterling
Btaff Counsel
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405-781

CODE OF CIVIL PROCEDURE

PART 2, CIVIL ACTIONS

TITLE 10.5. PARTITION OF REAL AND PERSONAL PROPERTY

Comment. The Code of Civil Procedure provisions relating to
partition were formerly found in Chapter & (commencing with Section 752)
of Title 10. The partition provisions have been moved to a new Title‘
10.5 (commencing with Section 872.010).

405-783

CHAPTER 1. GENERAL PROVISIONS

Article 1. Preliminary Provisions

§ 872,010, Definictions
.8?2.010. As uysed in this title:

(a) "Action" means an action for partition under this title,

(b) "Guardian"” includes conservator.

(c) "Lien" means a mortgage, deed of trust, or other security
interest in property whether arising from contract, statute, common law,
or equity.

(d) "Property' includes real and personal property and any right,
title, estate, lien, or other interest therein.

(e) "Remainder" includes reversion, reversionary interest, right of

entry, and executory interest,
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§ 872,010

() "Title report” means a preliminary report, guarantee, binder,

or policy of title insurance.

Comment. Section 872.010 provides definitions for terms used
throughout the Partition Act.

The term "lien" is defined broadly in subdivision (c} to épply to
any encumbrance on property, including security interests in personal
property.

The term "title report” in subdivision (f) is drawn using the
terninology employed in the title insurance industry.

405-782

§ 872.020., Scope of title

872.020. This title governs actions for partition of real property
and, to the extent applicable, actions for partition of personal prop-

erty.

Comment. Section 872.020 is derived from the second sentence of
former Section 752a. Owners of both real and personal property may
malntain a partition action. See Section 872.210. This title does not
apply to property divisions under the Family Law Act or in other cases
specifically governed by other statutes.



405785 § 872.030

§ 872.030. Rules of practice in partition actions

872.030. The statutes and rules poverning practice in civil
actions generally apply to actions under thils title except where they

are inconsistent with the provisions of this title.

Comment., Sectlon 872.030 makes clear that, although partition 1is
nominally a civil action, this title contains some specilal procedural
provisions that apply to partition despite general rules to the contrary.
For example, the partition provisions governing referees apply in partition
actions notwithstanding any gemeral provislons to the contrary that
might be found in Chapter 6 (commencing with Section 638) of Title 8 of
Part 2 of the Code of Civil Procedure (references and trials by referees),

405-793

Article 2. Powers of Court

§ 872,110, Superior court

872.110. The superior court has jurisdiction of actions umder this

title.

Comment. Section 872.110 continues a portion of former Section
755,

405-461

§ 872.120. General authority to hear motions and make orders and decrees

872,120, In the conduct of the action, the court may hear and
determine all motions, reports, and accounts and may make any decrees
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§ 872.120

and orders necessary or iumcidental to carrying out the purposes of this

title and to effectuating its decrees and orders,

Comment. Sectlon 872.120 is new. Generally, its purpose is to
give the broadest possible statutory authorization to powers that the
court, to a large extent, probably already had. The succeeding sections
of this article elaborate on, but do not exhaust, the court's power in
partition actions. While partition actions in California are a creature
of statute {Capuccio v. Calre, 207 Cal. 200, 277 P. 475 (1932)), they

are nonetheless equitable in nature (Elbert Ltd. v. Federated Income

Properties, 120 Cal. App.2d 194, 261 P.2d 783 (1953)), and the statutory
provisions are to be liberally construed in ald of the court's juris-
diction. See Sections 4 and 187.

Note. Mr. Cooper states that this section ''should enable the
referee to apply for orders where the parties will not cooperate and are
hostile to the action.” We note that the referee is authorized to

petition for instructions by Section 873.070, which should satisfy Mr.
Cooper's concern.

Mr. Cooper also suggests that the court be able to set motions and
the like for hearing on its ovm motion. This, we think, 1s unnecesaary.

405-794

§ 872.130, Temporary restraining orders and injunctions

872,.130. The court may issue temporary restralning orders and
injunctions, with or without bond, for the purpose of:

{a) Preventing waste.

(b) Protecting the property or title thereto.

(c} Restraining unlawfyl interference with a division or sale of

the property ordered by the court,



§ 872,130
Comment. Section 872,130 is new. It gives the court authority to
take the protective steps described without having to rely either upon

its contempt powers or the general provisions as to temporary restraining

orders and injunctions.

405-799

§ 872.140. Compensatory adjustment

872.140. The court may, in all cases, order allowance, accounting,
contribution, or other compensatory adjustment among the parties ac-

cording to the ordinary principles of equity.

Comment. Section 872,140 continues the substance of the last
sentence of former Section 792. It makes clear the court's authority to
order compensatory adjustment for such items as common improvements,
unaccounted rents and profits, and other matters for which contribution
may be required. For a provision for payment of owelty in cases of
unequal division, see Section 873.250.

Note. The staff has not been able to discover any California cases
dealing with the statutory authority to make compensatory adjustment.

For purposes of clarity, we have added some illustrations of specific
types of compensatory adjustments.



405-842 § 872.210

CHAPTER 2. COMHENCEMENT OF ACTIONW

Article 1. Complaint and Lis Pendens

§ 372.210. Persons authorized to commence partition action

872.210. A partition action may be commenced and maintained by any
of the followlng persons:

(a) A co-owner of personal property.

(b) An owner of an estate of inheritance, an estate for 1life, or an

estate for years 1in real property.

Comment, Subdivision (a) of Section 372.210 continues the first
portion of former Section 752a relating to personal property.

Subdivision (b) supersedes the first portion of former Section 752
relating to real property. Under subdivision (b), an owner may seek
partition whether or not he 1s a jolnt temant or tenant in common. He
may, for example, be a sole life tenant seeking partition as against the
remaindermen or vice versa. It should be noted, however, that neither a
cotenant nor a person seeking partition as between successive estates is
entitled to partition as a matter of right. See Section 872,710,

The provision formerly found in Section 752 for partition by a
lienholder "on a parity with that on which the owner's title is based"
1s not continued. The provision was of extremely limited application
and was an exception to the rule stated in this section that only a
substantial property interest is entitled to demand partition. THE LAW
REVISION COMMISSION PARTICULARLY SOLICITS COMMENTS CONCERNING THE DE-
LETION OF THE LIEN PROVISION FROM FORMER SECTION 752.



405=-843 § 872.220

§ 872.220. Title report

872.220. If it 1s necessary to have a title report:

(2) The plaintiff may, prior to commencing the action, procure a
title report and shall in the complaint indicate he has dome so and
designate a place where it will be kept for inspection, use, and copying
by the parties.

(b) The court may, upon application of a party, authorize him to
procure a title feport and shall designate a place where it shall be

kept for inspection, use, and copying by the parties.

Comment, Section 872.220 is derived from former Section 799. PFor
a definition of “title report,” see Section 872.020. Provisions relat~
ing to the title report formerly found in Section 800 are omitted. For
allowance of cost of procuring the title report, see Section 874.010.

Note., Mr. Swift notes that the matter of "copying" raises the
question of the responsibility of the title company to any copler. The
staff assumes that there is no responsibility since there is no privity

of contract between the title company and the copier. Perhaps a sentence
should be added to clarify this point.

405-800

§ 872.230. Contents of complaint

872.230. The complaint shall set forth:

(a) A description of the property that is the subject of the action,
In the case of tangible personal property, the description shall iaclude
its usual location, In the case of real property, the description shall -
include both its legal description and its street address or common

designation.



§ 872.230

(b} All interests the plaintiff has or claims in the property.

(c} All interests of record or actually known to the plaintiff that
persons other than the plaintiff have or clai: in thc property and that
the plaintiff reasonably believes will be materially affected by the
action, whether the names of such persons are known or unknown to the
plaintiff,

(d) The interests as to which partition 1s sought and a prayer for
partition of the interests.

(e) Where the plaintiff at the time of filing the complaint seeks a

sale of the property, an allegation of the facts justifying such relief.

Comment. Section 372.230 is new. 1In addition to the information
required by this section, other informatlion may be necessary. See,
€.8., Section 872.220 (information relating to title report).

Subdivision (a) requires a description of the property that is the
subject of the action. It should be noted that several properties may
be jolned in one complaint even though located in different counties.
See, e.g., Murphy v. Superior Court, 138 Cal. 692, 70 P, 1070 (1902).

And, real and perscnal property mav be joined in one action. Sectlon

872.240. 4s to joinder of property under varying ownership, see Middlecoff
V. Cronise, 155 Cal. 185, 100 P. 232 (1909).

Subdivision (b) requires an allegation of all the plaintiff's in-
terest in the property, including such interests as liens. For interests
sufficlent to maintain the action, cee Section 872,210,

Subdivision {(c) supersedes the first portion of former Section 753.
Unlike the former provision that required all interests to be set out
regardless whether the inter=sts would be affected, subdivision (c)
limits the requirement to only those interests the plaintiff reasonably
believes will be materially affected. Incorporation of a title report
shouid be sufficient to satisfy this requirement as to recorded interests

but not as to unrecorded interests known to the plaintiff.



§ 872.230

Partition of some or all of the interests in the property way be
obtained. Subdivision (d) requires the plaintiff to make an election
and to indicate which interests are intended to be affected by the
action. For provislons relating to parties defendant, see Article &
(commencing with Section 872.510).

Subdivision (e) requires an allegation of facts justifylug a sale
of the property only where the plaintiff seeks sale in the complaint.
There is no requirement that the plaintiff elect division or sale at the
time of filing the complaint.

405-802

§ 872.240. Joinder of property

872.240. Real and personal property may be partitioned in one

action.

Comment. Section 872.240 continues the last sentence of former

Section 752a.

Note., ir. Cooper writes: '"Jolnder should be permissible of all
persons claiming interest in both the real and personal property in-
volved. It could be considerable hardship on a person claiming an in-

terest in personal property only to sit through a long procedure where
the main issue 1s the real property."

405-803

§ 8722.250. Lis pendemns

872.250. (a) Immediately upon filing the complaint, the plaintiff

shall record a notice of the pendency of the action in the office of the



§ 872.250

county recorder of each county in which any real property described in
the complaint is located.

(b) If, thereafter, partition of other real property is sought in
the same action, the plaintiff or other person seeking such relief shall
immediately record a supplemental notice.

(c) If the notice 1s not recorded, the court, upon 1its own moticon
or upon the motion of any party at any time, shall order the plaintiff
or person seeking partition of the property, or another party on behalf
of the plaintiff or other person, to record the notice and shall stay
the action until the notice is recorded. The recordation shall be at
the expense of the plaintiff or other person seeking partition of the
property.

(d)} From the time of filing the notice for record, all persons
shall be deemed to have notice of the pendency of the action as to the

property described in the notice.

Comment. Subdivisions (a) and (d) of Section 872.250 continue pro-
visions formerly found in Section 755. The detailed listing of the
contents of the 1lis pendens formerly found in Section 755 is omitted
since Section 409 covers this matter.

Subdivision (b} 18 new. The duty under subdivision {b) is upon the
person joining the property to record the 1iis pendens; this might be
either the plaintiff or a cross—-complainant.

Subdivision {¢) is new. The recotrding of the 1lis pendens 1s an
essential step in the partition action. Prompt recording enables the
court to deal with the title with certainty. The person required to
record might be either the plaintiff or a cross-complainant,

Note. Hr. Cooper comments: "Is lis pendens jurisdictional as in
qulet title or is it merely a convenience for binding subsequent vestees?

I think that 1is pendens should be mandatotry and be filed within 10 days
after filing the complaint.”

-10-



405-805 § 872.310

Article 2, Suumons

§ 872.310. Summons

672.310. (a) The form, content, and manner of service of summons
shall be as in civil actions generally.
(b) Service on persons named as parties pursuant to Sections 872.530(b)

and 872.550 shall be by publication pursuant teo Section 415.50,

Comment. Section 872.310 supersedes former Section 756.

The provision of former Section 756 that the summons must contaln a
description of the property is not continued since the property will
already be described in the complaint that accompanies the summons. See
Section 873.230{a).

The provision of former Section 756 that the summons be directed to
all persons 'named” as defendants is continued in subdivision (a) which
incorporates the general provisions governing the contents of summons in
cilvil actions. See Section 412.20(2)(requiring the summons to contain
the names of the parties to the action).

Subdivision (b) makes clear that, where unknown parties or heirs
are involved, service must be by publication. For additional provisions
relating to service by publication, see Sections 872.320 and 872.330.

405-806

§ 872.320. Requirements where service is by publication

872.320. VWhere the court orders service by publication, it shall
further order that:

(a} The plaintiff post, not later than 10 days after the date the
order is made, a copy of the summons and complaint on the property that
is the subject of the action.

11



§ 372,320

{(b) The plaintiff record, 1f not already recorded, a notice of the
pendency of the action.

{c) The publication describe the property that is the subject of
the proceeding in a manner reasonably calculated to give persons having

an interest in the property actual notlce of the action.

Comment. Section 872.320 supersedes former Section 757. While
publication will be pursuant to Section 415,50, subdivisions (a) and (b)
are new requirements that supplement the publication provisions of
Section 415.50 in order to increase the likelihood that rersons Interested
in the property will receive notice of the proceeding. Subdivision (c¢)
continues a comparable provision in the last sentence of former Section
157,

Note. The requirement in subdivision (c) of publication "in a
manner reasonably calculated . . .” 1s included to satisfy due process
requirements. An open-ended provision such as thig, however, may create
title problems. Perhaps subdivision {c) should make express provision
for publication of street address or other common designation.

Mr. Swift suggests insertion of language from Civil Code Section
2924f (relating to notice of sale under the power of sale contained in a
deed of trust or mortgage): "In addition to any other description of
the property, the notice shall describe the property by giving its
street address, if any, or other common designation, if any.’ The Civil
Code provislon also excuses error or noncompliance if a legal description
of the property is given.

405-807

§ 872.330. Publication as to certain defendants

872.330. (a) Where the court orders service by publication, the
publication may:

(1) Name only the defendants to be served thereby.

(2) Describe only the property in which the defendants to be served
thereby have or claim interests.

-12-



§ 872.330

(b) Judgment based on fallure to appear and answer following service
under this section shall be conclusive against the defendants named in

respect only to property described in the publication.

Comment. Section 872.330 is new. It is derived from Section
1245.2 (éminent domain).

Note., Mr. Cooper states simply that this sectlon “should be elimi-
nated.”

405-808

Article 3. Answer

§ 872.410. Contents of answer

872.410. The answer shall set forth:
(a) Any interest the defendant has or claims in the property.
(b) Any facts tending to controvert such material allegations of

the complaint as the defendant does not wish to be taken as true.

Comment., Section 872.410 continues portions of former Section 758.
The provision of former Section 758 that the defendant's failure to
answer within the time allowed by law would result in the allegations of
the complaint being taken as true 1s continued in Section 431.20. It
should be noted that the requirement in subdivision (a) that the defend-
ant list his interest in the property includes liens as well as other
interests claimed by the defendant.



405-809 § 872.420

§ 872.420. Requirements where defendant 1s lienholder

672,420, (a) Where the defendant has or claims a lien on the prop-
erty, his answer shall set forth:

(1) The date and character of the lien.

(2) The amount remaining due thereon.

(3) If there is any additional security therefor, its nature and
extent.

(b) If the deferdant fails to disclose any additional security, he

shall be deemed to have waived his lien on the property.

Comment. Section 872,420 continues a portion of former Section
758.

Note, Mr. Swift indicates one situation where the lien waiver pro-
vision may be unduly harsh: "Where the defendant's lien arises from a
recorded abstract of judgment, he would have to obtain a title report to
determine what other property it might be a lien on."

405-810

§ 872.430. Pleading hardship and oppression

872.430. If the defendant opposes the particion on the ground it
would be imequitable under the circumstances nf the case, he shall so
state in his answer and shall set forth the facts upon which he relies

to establish the inequity.
Comment. Sectlon 872.430 is new. It implements the general excep-

tion to the right to partition in cases of inequity. The defendant has
the burden of proof on this issue. See Section 872.710.
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405-811 § 872.510

Article 4. Parties

3 872.510. Mandatory joinder of defendants

872,510. The plaintiff shall joln as defendants in the action:

{(a) All persons having or claiming a lien, of record or actually
known to the plaintiff, upon the property or part thereof.

(b) All persons having or clalming interests as to which partition

is sought.

Comment. Subdivislon (a) of Section 872.510 supersedes former Sec-
tion 754. Subdivision (a) converts the rule of Section 754 (no person
having a lien or “coanvevaunce" need be made a party unless of record) to
an affirmative joinder requirement while limiting it to liens and extend-
ing it to persons not of record but known to the plaintiff. For the
effect of fallure to joln a recorded lien, see Section 874.220; for the
effect of failure to join liens actually known to the plaintiff, see
Section 874.230, For the definition of "lien," see Section 872.020.

Subdivision (b) 1s new. Thils provision is elaborated in the suc-
ceeding sections of this article.

It should be noted that joinder of other parties may be necessary
under Section 389 {(mandatory joinder).

Hote. The required joinder of all liens in subdivision (a) is
derived from existing law. It should be noted, however, that the policy
of mandatory jolnder of such interests is rather inflexible and appears
to oppose the policy of the Commission expressed in subdivision (b)
peruitting the plaintiff to choose the interests he wishes to affect and

to determine whether he wants the property sold free of or subject to a
lien,

—-15-



405-812 § 872.520

§ 872.520. Where defendant is unknown or interest uncertain

d72.520. {a) If the name of a person described in Section 872.510
is not known to the plaintiff, or if the ownership or the share or
quantity of the person's interest is unknown, uncertain, or contingent,
the plaintiff shall so state in the complaint and shall name as parties
all persons unknown in the manner provided in Section 872.550.

(b) If the lack of knowleﬁge, uncertainiy, or contingency is caused
by a transfer to an unborn or unascertained person or class member, or
by a transfer in the form of a contingent remainder, vested remainder
subject to defeasance, executory interest, or similar disposition, the
plaintiff shall also state in the complaint, so far as is known to him,
the name, age, and legal disability (if any) of the person in being who
would be entitled to ownership of the interest had the contingency upon
which his right depends occurred prior to the commencement of the action.

(c) The court shall upon its own motion or upon motion of any party
make such orders for joinder of additional parties and for appointment
of guardlans ad litem pursuant to Sections 372, 373, and 373.5 as is

necessary Or proper.

Comment. Section 872.520 is derived from the last portion of
former Section 753, Subdivision (a) incorporates the requirement, for~
merly found in Section 756, that "“all persons unknown" be joined.
Subdivision (b) adds the requirement of an indicatlon of possible ad-
ditional parties, and subdivision (c) provides for joinder of such
parties and protecticn of their interests.

Note., Mr. Elmore belleves that the portion of subdivision {a) per-
mitting the plaintiff to state that the name of a party is not known to

him should be deleted. 1If it is kept, he feels it should be expanded to
prevent abuse:
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§ 872.520

The problem is the thorny one of what efforts a plaintiff must make
to ascertaln names of owners. The fact that the plaintiff does not
know the name of B, a remainderman with an absolute estate, should
not be sufficlent to use the publication wethod. At the winimum,
such allegation should be permitted only after affidavit of due
diligence, and the Doe preocedure should be used. On the other
hand, 1f the name is not known because the Interest is contingent,
new (b) 1s intended to take care of this situation.

405-313

§ 872,530, Where defendant is deceased

872.530. (a) If a person described in Section 872.510 is dead and
the plaintiff knows of a personal representative, the plaintiff shall
join such perscnal representative as a defendant.

(b) If a person described in Section 872.510 is dead, or is be-
lieved by the plaintiff to be dead, and the plaintiff knows of no per-
sonal represeantative:

(1) The plaintiff shall state these facts in an affidavit filed
with the complaint.

(2) The plaintiff may join as defendants “the testate and intestate

successors of (naming such deceased person), deceased,

and all persons claiming by, through, ot under said decedent," naning
them in that manner.

(3) Where it is stated in the affidavit that such person is believed
to be dead, the plaintiff may join such person as a defendant, and he

may also join "the testate and intestate successors of

{naming such person) believed to be deceased, and all persons claiming
by, through, or under such person,' naming them in that manner.

Comment. Section 872.530 is new, It is derived from Section
1245.3 {(eminent domaln).
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405-815 § 872.540

& 872.540. 011 and pas interests

872.540. Uhere property is subject to a lease, community lease,
unit agreement, or other pooling arrangement with respect to oil or gas
or both, the plaintiff need not join as defendants persons whose only
interest in the property is that of o lessee, royalty-owner, lessor-
owner of other real property in the community, unit, or pooled area, or
working interest owner, or persons claiming under them, and the Jjudgment

shall not affect the interests of such persons not joined as defendants.

Comment, Section 872,540 continues the substance of former Section

753.1,
Note., 1Hr. Cooper states that this section "is bad. There is no
assurance that the holder of a master lease will inform the sub-lessees,

royalty claimants, etc. of a pending action. These persons should re-
ceive some kind of notice of the proceeding."

405-817

§ 872.550. Permissive joinder of "all persons unknown"

872.550. The plaintiff may, in cases where partition is sought as
to all interests in the property, joln as defendants "all persons unknown

claiming any interest in the property," naming them in that manner.

Comment. Section 872.550 is new. It 1s derived from Section
1245.3 (eminent domain) and provides a means whereby the plaintiff may
glve the partition action an in rem effect. For provisions relating to
service by publication; see Section £72.320. For the effect of the
judgment, see Section 874.210,
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405-818 § 872.510

CHAPTER 3. TRIAL

Article 1. Determination of Interests of Partles

§ 872.610. Court may determine interests

872.610. The interests of the parties, plaintiff as well as

defendant, may be put in issue, tried, and determined in the action.

Comment. Section 872.610 continues the substance of the first
portion of formér Section 759. The section makes clear that the court
may resolve any title disputes in the course of the proceeding where
placed in issue by answer of a defendant or cross-defendant. Cf, Section
872.410 {answer),

405-819

§ 872.620. Where determination of interests necessary

872.620. To the extent necessary to grant the relief sought or
other appropriate relief, the court shall upon adeguate proof ascertain

the state of the title to the property.

Comment. Section 872,620 supersedes the portion of former Section
739 that required that '‘the title must be ascertained by proof to the
satisfaction of the court" where a sale of the premises was necessary.
Section 872.620 expands this requirement to any case, sale or division,
where ascertainment of title appears to be necessary. In contrast with
Section 872.610, in cases where it is necessary to know the state of the
title, Section 872.620 applies regardless whether a defendant raises the
igssue in his pleadings.

For special provisions relating to ascertainment of the status of

liens, see BSection 872,630,
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405-820 § 872.630

§ 872,630, Uetermination of iaterests of lienholders

872.630. (a) To the extent necessary to grant the relief sought or
other appropriate relief, the court shall determine the status and
priority of all lieus upon the property and for each lien the extent to
which the amount remaining due thereon has been secured in any other
manner.,

(b} The court may appoint a referee to ascertain the facts neces-
sary for tine deteruminations required by this section. Upon application
of the referee or a lienholder, the court shall direct the issuance of
pProcess to compel attendance of witnesses, the production of books,
documents, or things, and the filing of verified claims. The report of
the referee thereon shall be made in writing to the court and shall be
confirmed, modified, or set aside and a new reference ordered, as the

justice of the case may require.

Comment. Section 872.630 supersedas the provisions of former Sec—
tions 761 and 762, which applied only to determination of the status of
liens of record held by persons not made parties to the action. Section
872.630 extends this requirewent iu all liens and slwplifies the provisions
relating to ascertalnment of the status of liens by u referce.

Note. Existing law provides that, where the matter is referred to
a referee, the plaintiff 1s requlred to serve norice to appear on the
lienholders in the - .awe wanner a5 service of rrocecs.  The notice
contains the time and place of the hearing and instructs the lienholder
to appear and make proof by his own affidavit or otherwise. Subdivision

(b) in effect glves greater discretion to the referee as to how procf is
to be made and the like.
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405-521 § 872.640

§ £72.640. Interests of unknown parties

872.640. Where two or more parties are unknown, the court may
consider their interests together in the action and not as between each

other.

Comment. Section 872.640 continues the last portion of former
Section 759,

405-823

Article 2. Determinatlon of Right to Partition

§ 872.710. Court determination of rigit

B72.710. (a) At the trial, the court shall determine whether the
plaintiff has the right to partitiom.

(b) Partition as to concurrent interests in the property shall be
as of right, unless the partition would be inequitable under the circum—
stances of the case, taking into consideration the interests of all per-
sons in the property. The defendant has the burden of proof as to any
such inequity,

(¢) Partition as to successive interests in the property shall be
allowed if it is 1n the best interest of all the parties. The court
shall consider whether the possessory interest has become unduly burden~
some by reason of taxes or other annual charges, expense of ordinary or

extraordinary repairs, change in the character of the property since
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§ 872.710

creation of the interests, the circumstances under which the interests
were created, and all other factors that would be considered by a court

of equity in the case of trust property.

Comment, Subdivision (a) of Section 872.710 continues in substance
the portion of former Section 763 for partition "upon the requisite
proofs being made." It applies to both contested and uncontested trials.
In order to make the determination that the plaintiff has the right to
partition, the court must find that the plaintiff has an interest in the
property sufficient to maintailn the action. (See Section 872.210.) In
addition, the court must find the existence of any special conditions
prerequisite to partition of interests in particular types of property.
See, e.g., Civil Code Section 1354 (limitations on partition of interests
in condominium property).

Subdivision (b) is new. Instances where partition might be "in-
equitable" include cases where there has been a valid waiver of the
right to partition, where the market for property is temporarily depressed,
and the like. The court, in an appropriate case, may deny the partition,
postpone the partition, or grant the partition om such terms and con-
ditions as will be equitable.

Subdivision (c) is new. It is designed to give the court fairly

broad discretion over partition as to successive interests.

405-824

¥ 872.720. Interlocutory judgment of partition

872.720. 1If the court finds that the plaintiff is entitled to
partition, it shall make an interlocutory judgment that determines the
interests of the parties in the property and orders the partition of the

property.
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§ 572.720
Coument. Section 872.720 continues the pertion of former Section
763 that required a court order of "partition according to the respective

rights of the parties as ascertained by the court.” An interlocutory

Judgment of partition is appealable. See Section 904.1(1).

405-825

§ 672,730. Partial partition

872.730. {a) If the court determines that it is impracticable or
highly inconvenient in the first instance to make a single interlocutory
Judgment of partition, the court may first ascertain the interests of
the original concurrent or successive owners and thereupon make an
Interlocutory judgment of partition as if such persons were the sole
parties in interest and the only parties to the action.

(b) Thereafter the court may proceed in like manner as between the
original concurrent or successive owners and the parties claiming under
them or may allow the interests to remain without further partition if

the parties so desire.

Comment. Section 872.730 continues the substance of former Section
760. The interlocutory judgment of partition is appealable. See Sec—
tion 904.1(i): contrast Emeric v. Alvarado, 64 Cal. 529 {1884).
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405-3827 5 872.510

Article 3. Determination of .lanmer of Partition

§_3872.810. Division of the property

872.810. The court shall order that the property be divided among
the parties in accordance with their interests in the property as

determined in the interlocutory judpment.

Comment. Section 872.810 continues the preference of prior law for
partition by division in kind. Cf. former Sections 763, 752 (real
property}, 752a (personal property).

It should be noted that the provision formerly found in Section 763
for division where the site of an Incorporated town or city is included
within the exterior boundaries of property has not been continued be-

cause it is obsolete.

405-828

§ 872.820. Sale of the pProperty

872.820. HNotwithstanding Section 872.810, the court shall order
that the property be sold and the proceeds be divided among the parties
in accordance with their interests in the property as determined in the
interlocutory judgment in the following situations:

(a) The parties agree to such relief, by their pleadings or other-
wise,

(b) The court determines that, under the circumstances, sale and
division of the proceeds would be more equitable than division of the
property. For the purpose of making the determination, the court may
appoint a referee and take into account his report.
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§ 672.820

Comment. Section 872.820 represents an exception to the rule of
partition by division stated in Section 872.810. The court may order a
sale under the terms of this sectrion whether or not requested by the
pleadings.

Subdivision (b) changes the standard for allowing a sale of the
property from “great prejudice™ to "more equitable,"” thereby enabling
sale in cases in which it previously was precluded. Cf. former Sections
763, 752 (real property), 752a (personal property)}. The portion of
former Section 763 requiring sale in the case of a life estate with con-
tingent remailnder is not continued.

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundaries of the property has not been continued

because it is obsolete.

405-329

§ 872.830. Partial division and sale

8§72.830. 1If, in making a determination whether sale would be more
equitable than division of the property, the court finds that sale and
division of proceeds for part of the property would be more equitable
than division of the whole property, the court may order that such part

be scld and the remainder divided.

Comment., Section 872.330 makes explicit the authority of the court
to order a partial division of the property and a sale and division of
Proceeds as to the remalnder. Provisions of prior law in which such

authority was implicit include Sections 763 and 770.
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404-378 § £72.840

§ ©§72.340. Disposition of property subject to express trust

672.840. {a) Where the property or an interest therein is subject
to an express trust, the court may, but is not required to, order tanat
the property be sold.

(b) Upon division or sale of such property, the property or proceeds
of sale allotted to the trustee of the express trust shall be held by
him upon the trust therein stated, and no further action by the court

pursuant to Section 873.850 is required.

Comment. Section 872.8540 continues the substance of the second

paragraph of former Section 763.
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404~379 § 573.010

CHAPTER 4. REFEREES

Article 1. General Provisions

§ 573.010. Court authority

873.010. (a) The court shall appoint a referee to divide or sell
the property as ordered by the court.

(b} The court may:

(1) Determine whether a referee's bond is necessary and fix the
amount of the bond.

{2} Instruct the referee.

(3) Fix the reasonable compensation for the services of the referee
and his reasonable expenses.

(4) Provide for the date of commencement of the lien of the referee
allowed by law.

{3) Require the filing of interim or final accounts of the referee,
settle the accounts of the referee, and discharge the referee.

(6) Remove the referee.

Comment. Section 873.010 sets out some, but not all, of the court's
powers with respect to the referee.

Subdivision (a), providing for court appointment of a single referee,
supersedes provisions of former Section 763 that required the consent of
the parties for the appointment of a single referee. On interpretation

of former statutory provisions, see Hughes v. Devlin, 23 Cal. 501

(1863) (upholding power of court to appoint ome sale referee); Ahr v.
Ahr, 153 Cal., App.2d 1, 314 P. 95 (1957) (refusing on appeal to consider
question because no objection to one referee was made at the trial):
compare Parmelee v. Brainard, 62 Cal. App.2d 182, 144 P,2d 381 (1944)
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§ 873.010

(alternative ground of reversal, on appeal, that one referce was appointed
for sale, without citation of Hughes decision).

Subdivision (b)(1l) is new. Whether a bond is required depends on
the circumstances of the case,

Subdivision (b){(2) is new; it gives express recognition to the in-
structions procedure. It is a valuable tool for resolving ambiguities
and watters not otherwise covered and, 1f properly used, serves to ex-
pedite the action. See also Section 873.070 (petition for instructions).

Subdivision (b}(3) states the substance of former Section 768 in
providing for court allowance of fees and expenses of referees. Cf.
Section 874.010 and Comment thereto (costs incurred for the comnon bene-~
fit).

Subdivision (b){4), providing for the court to fix thne date of com-
mencement of the lien, 1s new. It avoids the possibility of later
settlement and dismissal of the action. For authority of the court to
fix the date of commencement of liens of third persons furnishing services,
sae Sectlon B73.110,

Subdivision (b)(5) is new. It recognizes the need for and practice
of receiving and passing upon the account and final report of the referee,
particularly in, but not iimited to, sales transactions, and of discharg-
ilng the referee when he has made a final report and accounting.

Subdivision (b)(6) is intended to state the substance of the intro-
ductory portion of former Section 766. It broadens this provision to
apply to the referee for sale as well as for division.

Note. Mr. Cooper advocates for referees "a fee schedule as in pro-
bate subject to extra compensation for extraordinary services.™

404-380

§ 873.020. Referees for division and sale

$73.020. The court in its discretion may appeint a referee for
sale and a referee for division, or may appoint a single referee for
both,
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§ 873.020

Comment. Section 873.020 is new. It makes clear the court's dis-
cretlon to appoint referees with different functions where property in

an actlon 1s to be both divided and sold.

404656

§ 873.030. Three referees in place of one

873.030. (a) The court may, with the consent of the parties,
appoint three referees to divide or sell the property as ordered by the
court.

{b) The three referees so appointed shall have all the powers and

may perform all the duties required of one referee.

Coument. Section 873,030, providing for court appointment of three
referees only with the consent of the parties, replaces provisions of

former Section 763 that provided for appointment of three referees.

404~657

§ 873.040. Appointment of person selected by partles

873.040. (a) The court shall appolnt as referee under this title
any person or persons to whose appointment the parties have consented.
(b) In the case of an incompetent or minor party, the guardian of

the party may so consent.

Comment. Sectlon 873,040 continues without substantive change a

portion of former Section 763. See Section 872.010 (defining guardian).
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§ 873.040

It should be noted that the parties may nominate persons to serve as
referee but, absent agreement among the parties, the cholce of a referee
is in the discretion of the court.

dote. Mr. Swift queries whether the court must appoint a person it
would not otherwise approve. The statutory language, and the policy it

embodies, the staff believes require appointment of the person selected
by the parties.

404-658

§ B73.050. Persons disqualified as referee

473.050. None of the followlng persons shall be appointed a
referee under this title:

(a) A clerk or deputy clerk of the court.

(b} A partner or employee of the judge.

{c) A relative of the judge or his spouse within the third degree
or a spouse of a relative of the judge within the third degree.

(d) An owner of any interest in the property that is the subject of

the action.

Comment. Section 873.050 continues provisions formerly found in
Section 763,
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404-659 § 873.060

3 873.060. Authority of referece

873.060. The referee may perform any and all acts necessary to
exercise the authority conferred upon him by this title or by order of

the court.

Comment. Section 873,060 is new. It makes explicit the referee's

general authority to effectuate the partition.

405-844

§ 8373.070. Perition for instructlons

873.070. The referee may petition the court for instructions

concerning any of his dutles under this title.

Comment. Section 873.070 1s new: it is intended to enable the
referee expeditiously to resolve any administrative problems that may
arise in the execution of his dutiles.

404~665

§ 873.080. Disposition 1n accordance with law

873.080, The divislon or sale of the property by the referee shall
comply with all laws, regulations, and ordinances governing such trans-
actions including where applicable, but not limited to, the following:

(a) Zoning requirements.

(b) Environmental impact reports.

-31-



§ 873.080

(e} Subdivision map provisions.
(d) Land dedicatlion requirements.

(e) Street opening and closing provisions.

Comment. Section 873.080 is new. It makes clear that the actions
of the referee in disposing of the property and of the court in confirming
the referee's actions must conform to any applicable laws.

fote., The listing in subdivisions (a)-(e) is subject to further
staff research into the applicability of the items listed, particularly
items (b}-(d). WMr. Swift suggests for inclusion among the items to be

researched: “parcel map laws and ordinances, due on sale clauses in
deeds of trust.”

404-666

§ 673.090. Designation of public and private ways

873.090. (a) In selling or dividing the property, the referee nay,
1f it will be for the advantage of those interested, degsignate a portion
of the property as a public or private way, road, or street. In connectiom
therewith, the referee may also recommend the closure of any or all
other roads on the property and allocation of the portion of the property
occupied by such roads to the parties.

{b) Upon making such a designation and recommendation thac is
adequate to accommodate public and private needs, the referee shall
report that fact to the court.

(c) The court shall not confirm the referee's report for the cpen-
ing or closing of a public way, road, or street unless all necessary ac-

tion has been taken by the appropriate public entities.
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§ 873.090

(d) Upon confirmation of the referee's report by the court:

(1) The portion of the property designated as a public way, road,
ot street siall not be allocated to any of the parties or sold but shall
be an open and public way, read, or street.

(2} The property designated as a private way, road, or street shall
be a private way for the use of the parties interested.

(3) The roads recommended to be closed shall be deemed abandoned

upon the terms stated in the order of confirmation.

Comment., Section 873.090 continues the substance of a portion of
the second sentence of former Section 764. Under Section 873.090,
PIoperty set apart as a public way need not be accepted by a local
public entity in order to be open to the public. The provision in
former Section 764 for abandonment of public highways upon confirmation
of the referee's report is not continued since such abandonment can be
accomplished only by the public entity concerned.

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundaries of the property has not been continued
because it is obsolete.

Hote. Mr, Swift questlons whether a local governmental entity

would be inclined to accept or abandon a right of way prior to court
approval, order, or other finalicy.

405-796

Article 2. Contracts of Referee

§ 873.110. Services of third persons

£73.110. Subject to the limitations of this article, the court

may:
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§ &73.110

(&) Authorize or approve contracts of the referee for the services
and expenses of surveyors, engineers, appraisers, attorneys, real estate
brokers, auctioneers, and others.

{b) Allow and direct payment of or reject claims under such con-
tracts.

(c) Provide for the date of commencement of any lien provided by

law or contract for such claims.

Comment. Section 873.110 is new. It recognlzes that the court is
the supervising entity in carrying out the partition. It removes from
the referee, acting alone, the authority to engage the services of third
persons for his assistance. It contemplates that the court will authorize
or approve contracts of the referees for third-party services and expenses,
allow or reject claims thereunder, and in proper cases specify the
priority of any lien therefor. Cf. Section 874.120 (nonpayment lien).

Former Sections 756 and 768 provided only for employment by the
referee of surveyors and necessary assistants and allowance of their
fees and expenses. TFor particular provisions relating to employment of
third persons, see Sections 873.120-873.140.

Section 873.110 is intended to vest the court with broad discretion
and with corresponding dutles. Surveying services may involve substan-
tial sums. Ability to obtaln such services may depend upon assurance
of , or security for, payment despite any later settlement by the parties
and diswmissal of the action.

So also, in a particular case, employment of a real estate broker
by the referee may be desirable. Under Section 873.110, such employment
may be authorized or approved and the terms of the contract prescribed

or approved by the court.
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404-660 § 873.120

§ 873.120. Employment of attorney

873.120. (a) The referce may employ za atterney only with the
approval of the court puisuant ¢. Sectisza 273.110.

(b) The applicaticn for approval shall be in writing and shall
include the name of the attorney whom tho referee wishes to employ and
the necessity for the employment.

(c) The attorney sc employed may not be attorney for, or associated
with or employed by an attorney for, any party to the action except
with the written consent of 31l the parties to the action.

(d) Any claim for compensation for the attorney shall detail the

services performed by the attorney.

Comment. Section 873.120 is npew. It 4sg derived from Rule 528 of

the California Rules of Court (empioyment of an attorney by a receiver}.

404-661

§ 673.130. FEmployment of surveyor

873.130. The referee way, with the approval of the court pursuant
to Section 873.110, employ a surveyor with the necassary assistants to

aid him in making a sale or division of pProperty.

Comment. Section 873.130 continues a portion of former Section 764
with the added requiremeni: for court approval. Court approval is required
since the amounts involved may be substantial and means of payment may

present a problem.
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404-662 5 373,140

§ 873.140. Ewplovment of auctioneer

B73.140. The referee may, with the approval of the court pursuant
to Section 873.110, employ an auctlioneer, authorized to act as such in
the locality, to conduct & public auction and to secure purchasers by

such method for any property to be sold at public auvction.

Comment. Section 873.140 is new. It is derived from Probate Code

Section 760.5 (sale of tangible personal property of estate).

Hote. The Commission had previously suggested that a section such
as this be added. In this comnection, it should be noted that the sec-
tion on court powers authorizes employment of appralsers to assist the
referee in procuring valuations of property under partition. HMr. Cooper
states: "I would suggest that he be authorized to employ State Inheri-
tance Tax Referees for this purpose.” Should the choice of appraisers
be limited to imheritance tax referees?

404-663

§ 873.150. Countract for third-person services may include interest

8§73.150. A contract for the services of an attorney, surveyor,
auctioneer, or other third person in the action may providé for the
accrual of Interest at a rate not in excess of the legal rate for
amounts due under the contract that are not paid within three months

after the time they become due and payable.

Comment. Section 873.150 is new. It 1s designed to better enabile
the referee to obtain competent services where the person rendering the
service will not be paid until the conclusion of the action.

Note. This provision for payment of interest is only a mild attempt

to alleviate the problem of obtaining adequate services. lMr. Cooper
states:

I ran into a very serious problem where very extensive title

work had to be done and where a perimeter survey was absclutely
necessary, The litigants would not advance the fees so the title
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§ 873.150

company would not work on the report and no survey could be obtained.
The judge could not compel the litigants to advance these costs and
nelther the title company nor the surveyor would do their work on
the basis that the court would impress a lien on the property for
the cost thereof. Your cormittee should work on this problem since
it may often arise.

One solution that comes readily to the staff's mwind is to require that
the plaintiff advance costs as necessary as a conditlon to maintaining
the action and receiving a credit for them in the final disposition.

This could work a substantial hardship on the plaintiff, however, partic-
ularly in a case where the plaintiff is bringing the action because he

is in desperate need of money.

ifr. Elmore believes that it would be unfair to require a party to
advance expenses as a condition to maintain the action where substantial
amounts are involved. He favors a "lien” solution--see Section 874.120.

404-664

§ 873.160. Referee not liable on contracts

873.160. The referee is not personally liable on contracts made,
or for expenses incurred, by him except as he expressly assumes such

liability in writing.

Comment., Section 873.160 is new. The contract itself may provide
a means of payment, €.8., the commission of an auctioneer or a real
estate broker from the proceeds of sale. 1In other cases, particularly
where the property is divided, the third person will have lien rights.
See Section 874.120 (nonpayment lien).

3=



404-674 § 873.210

CHAPTER 5. DIVISION OF THE PROPERTY

§ 873.210. Division by referee

873.210. The referee appointed by the court to make a division of
the property shall divide the property and allot the several portions to
the parties, quality and quantity relatively considered, accerding to
their interests in the property as determined in the interlocutory
judgment of partition.

Comment, Section 873.210 continues a portion of former Section 764
with respect to physical division of the property. For provisions

relating to sale of the property by the referee, see Chapter 6 (com-
mencing with Section 873.510),

404-567

§ 873.220, Division involving improvements

873.220. As far as practical, and to the extent it can be done
without material injury to the rights of the other parties, the property
shall be soc divided as to allot te a party any portion that embraces
any improvements he has made. In such division and allotment, the value

of such improvements shall be excluded.

Comment. Section 873.220 continues the substance of the last
sentence of former Section 764.
liote. The staff has not yet researched thoroughly the law relating

to improvements made by one cotenant. The results of this research will
be incorporated in the Comment.
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404~668 § 873.230

§ 873.230, idvision ipvolving purported conveyance

873.230. Where a party has executed a deed purporting to convey
to a purchaser a portion of the property to be divided, to the extent it
can be done without material injury to the rights of the other parties,
the property shall be so divided as to allot that portion to the purchaser,
his heirs, or assigns, or such other action taken as to make the deed

effectual as a conveyance of that portion of the property.

Comment. Section 873.230 continues the substance of the Ffourth

sentence of former Section 764.

404-669

§ 673.240. Division by distinet lot or parcel

873.240. VWhere real property consists of more than one distinct
lot or parcel, the property shall be divided by such lots or parcels
without other internal division to the extent that it can be done

without material injury to the rights of the parties.

Comment. Section 873.240 is new. Cf. former Section 782 (re-
quiring separate sale of "distinct farms or lots"). In order to facilitate
division by individual lots, the parties may join additional property
whether by complaint or by cross-complaint.
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404-670 § 873.250

§ 873.250, Owelty

373.250. (a) Where division cannot be made equally amoung the
parties according to their interests without prejudice to the rights of
some, compensation may be required to be made by one party to another on
account of the inequality,

(b) No compensation shall be required to be made to others by
unknown owners or by minors unless it appears that a minor has personal
property sufficient for that purpose and his interest will be promoted

thereby.

Comment, Section 873.250 continues the substance of the first
sentence of former Section 792. The provision in this section for
owelty of partition should be distinguished from compensatory adjust-
ments made under the ordipary principles of equity, as for accountings,

allowances, and the like, pursuant to Sectfon 872.140.

404-671

§ 873.260. Liens

873.260. Where a lien is on an undivided interest of a party, the
lien shall, upon division of the property, become a charge only on the

share alloted to that party.

Comment, Section 873.260 continues the substance of the first
portion of former Section 769. As under the former sectlon, the lien
that is continued will be subordinate to charges on the property for its
just proportion of the costs of partition. See Sectlon 874.120,

It should be noted that, in case of a sale of the property, liens
of parties are paid in preference to the shares of the former owners.
See Section 873.820.
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§ 4873.270. {Unknown owners

873.270. Where the court has determined the combined interests of
two or more unknown parties, the entire portion of the property allocated

to such partles shall remain undivided.

Comment. Section 873.270 contlnues the portion of former Section
763 that required the court to designate an undivided portion for owners
whose interests remain “unknown, or are not ascertained.” Cf. Section
872.640 (court authority to consider rights of unknown owners together).
If during the action an unknown party becomes known, his interest way be
determined and his portion of the undivided property may be allocated to

tim.

405=-761

§ 873.280. Referee's report of division

873.280. {a) The referee shall file with the court a report of his
proceedings and give written notfce of fillng to each party who has
appeared in the action.

(b) The report shall include all of the following:

(1) A specification of the manner in which he has executed his
trust.

(2) A description of the property divided and of the share allotted
to each party, along with any recommendation as to owelty.

{3} Any recommendation as to ways, roads, streets, and easements,

Comment. Section 8§73.280 continues the substance of the first
sentence of former Section 765 with the added requirement of any rec-
ommendatlions as to owelty (Section 373.250) and public and private ways
(Section 873.090). The description required by subdivision (b)(2) must
be by metes and bounds, or lots and blocks, or such other method as will

enable the precise location of each portion.
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§ 873.290. Confirmation of report and entry of judgment

873.2%0., <{(a) Any party, upon notice to the other parties who have
appeared, may move the court to confirm, modify, or set aside the report.
(b) At the hearing, the court may either confirm the report as
filed or as the court may modify and enter Jjudgment accordingly or set

aslde the report and order preparation of a new report and, if neces-
sary, appoint a new referee for this purpose.
(c) The division is effective and title vests in accordance there-

with upon entry of judgment of confirmation.

Comment. Subdivision (a) of Section 873.420 continues the substance
of the last sentence of former Section 765. Cf. Sections 1005 {time for
service of notice) and 1010 (notice must be in writing).

Subdivision (b) supersedes the first sentence of former Section
766,

Subdivision (c) supersedes the introductory portion of former Sec-
tion 766. It makes clear that it is the judgment that glves effect to
the referee's report. For persons affected by the judgment, see Chapter
9 (commencing with Section 874.210).
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CHAPTER 6. SALE OF THE PROPERTY

Article 1, Manner of Sale

§ 873.510. Sale by referee

873.510. The referee appointed by the court to make a sale of the
property shall sell the property in the manner and following the proce-

dures provided in this chapter.

Comment. Section 873.510 is new.

405-765

§ £73.520. Determination of public or private sale

873.520. The property shall be sold at public auction or private
sale as the court determines will be more beneficial to the partles.
For the purpose of making this determination, the court may refer the

matter to the referee and take into account his report.
Comment. Section $73.520 supersedes a portion of the first sen-

tence of former Section 775, making clear that there is no preference

for either public or private sale.
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§ £73.530, Public or private sale of part of property

873.530. Part of the property may be sold at public auction and
part at private sale if it appears that to do so will be more beneficial

to the parties.

Comment. Section 873.530 continues the substance of a portion of

the first sentence of former Section 775.

405-767

Article 2, Sales Procedutres

§ 873.600, Procedures agreed to by parties

873.600, Hotwithstanding any other provision of this title, the
court shall order sale by such methods and upon such terms as are ex-

pressly agreed to in writing by all the parties to the action.

Comment, Section 873.600 is new. It permits the parties to agree
to sales procedures that may vary from the procedures prescribed in this
chapter. In order for Section 873.600 to be operative, the consent of
all parties is necessary whether or not they have appeared. As a con-~
sequence, this section cannot be used where there are unknown owners.

On the other hand, the consent of persons named as parties who are not
served or who have not appeared is not necessary since their interests
will not be affected by the judgment in the action.

It should be noted that the court also has authority to prescribe
addicional sales procedures. See Section 873.610.
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§ 873.610. Court authority in sale

873.610. {a) The court may, at the time of trial or thereafter,
prescribe such manner, terms, and conditlons of sale not inconsistent
with the provisions of this chapter as it deems proper for the par-
ticular property or sale,

(b) The court may refer the manner, terms, and conditions of sale
to the referee for recommendation but shall not approve the referee's

report except following a hearing upon noticed motion,

Comment. Section 873.610 is new; it makes clear the court's au-
thority to control the manner, terms, and conditions of sale. These
lnclude, but are not limited to, the following:

(a) Form, manner, and contents of notice of sale. Cf. Sections
373.640-873.650.

(b) Minimum bid and right to reject all bids. For example, if the
property is a manufacturing plant which has been shut down and there are
few potential buyers, it may be desirable to impose one or more of these
conditions. Minimum bids, right to reject all bids, display, or na-
tional advertising are tools that are often used in noncourt sales. The
use of conditions such as minimum bids in partition sales does not
appear to have been ruled upon by California appellate courts. Divided
views have been expressed in other jurisdictions. See Kemp v. Waters,
165 Md. 521, 170 A. 178 (1934); Schmitt v. Weber, 60 Miasc. 361, 113
N.Y.S. 449 (1908); compare I11. Stats., Ch. 106, § 60 (Smith-Ifurd
1952} (requiring sale at two-thirds the property valuation with provision

for new valuation if the property cannot be sold at the original "upset"
figure}.

{c) Terms of credit. Cf. Section 873.630.

(d) Any prior estate, charge, or lien to which the property will be
subject,

(e) Escrow and title insurance expenses.
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(f) Agents' commissions and determination of amount of in~court
offer without regard to agents' commissions. Cf. Section 873.740
(permitting the court to make applicable to the sale the so-called
"gross overbidding" procedure and to fix, divide, and limit agents’
commissions).

(g) Procedure as to increased offers at court confirmation. CE.
Section 873.730.

(h) Sale of personal property. Whether items of personal property
are to be sold individually, in a single lot, or in several lots. Cf.
Section 873.620,

405-768

§ 873.620. Sale of property separately or as unit

873.620, (a) Unless the interests and rights of the parties will
be materially prejudiced thereby, the court shall order that distinct
lots or parcels of real property be sold separately.

(b) The court may order that the real and personal property or any

portion thereof be sold as a unit.

Comment. Subdivision (a) of Section 873.620 supersedes the last

portion of former Section 782.
Subdivision (b) is new. Under subdivision (b) where any real and

personal property is sold as a unit, they will be subject to a combined
offer or "“one bid.' Cf. Prob. Code § 754.5.
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§ 873.630. <Credit sales

373.630. The court may:

(a) Direct a sale on credit for the property or any part thereof.

(b) Prescribe such terms of credit as may be appropriate.

(c) Approve or prescribe the terms of security to be taken upon the
sale, including the manner in which title to the securlty is to be
taken, whether in a single instrument or several lnstruments, according

to the interests of the parties.

Comment. Section 873.530 states the court's authority over pur-
chase money security in general terms. The subject was covered in
former Sections 773 and 776, which appeared to divide the authority
between the court and referee. The portion of former Section 776 that
referred to “unknown owners, infants, or parties out of the state" is
deleted as obsolete. Where there are minors or unknown owners, the
court may direct that a trustee or other fiduciary hold the security for
them and act on thelr behalf.

Under Section 873.630, if the court fails to prescribe the terms of

credit, the referee may accept offers with varying terms proposed.

405-770

§ 873.640. Hanner of notice of sale

873.640, (a) Notice of the sale of real or personal property shall
be given in the manner required for notice of sale of like property upon
execution. Such notice shall also be given to every party who has
appeared in the action and to such other interested persons as may have

requested the referee for speclal notice.
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(b} Where real and personal property are to be sold as a unit,
notice of the sale may be in the manner required for notice of sale of
real property alone.

(c) The court may order such additional notice as it deems proper,

Comment, Subdivision (a) of Section 873.640 continues the require-
meat of former Section 775 that real property be sold at public auction
"upon notice given in the manner required for the sale of real property
on execution.” Subdivision (a) extends this provision to personal prop-
erty and to both public and private sales. Subdivision (a) substitutes
for the requirement found in the execution provisions (Section 692} that
notice be given to the debtor, a requirement that notice be glven to
parties who have appeared and to other interested persons who have
requested notice. This preserves the right of interested persons to
receive notice without imposing the burden of widespread notice to
persons who may have no interest. It should be noted that inadequate
notice of sale to the parties or persons who have requested notice may
be a ground for setting aside the sale. See Section 873,730,

Subdivision (b) is new.

Subdivision (c} gives the court discretion to requlre additicnal
notice. In some types of sales, the court may deem it desirable to

order such other types of notice as display or classified advertisement.

405=771

§ 873.650. Contents of notice of sale

373.650. (a) The court shall prescribe the contents of the notice
of sale, which shall include a description of the property, the time and
place of sale, and a statement of the principal terms of sale. In

addition to the principal terms of sale, the notice may refer to an

wty B



§ 873.65¢

order of the court or to a written statement centalning such information
which may be inspected at the place of business of the referee or his
attorney.

(b) A notice of private sale shall state a place where bids or
offers will be received and a day oa or after which the sale wiil be

made.

Comment, Section 873.650 continues and expands the requirements of
former Sections 775 and 782 that the notice of sale contain the principal
terus of sale.

Subdivision (a) requires a reference to the “time and place of
sale." 1In the case of a private sale (subdivision (b)), the place of
sale will normally be the place of business of the referee, Cf. Prob.
Code § 782.

It should be noted that the court may permit variation from the
published terms of sale if to do so will benefit the parties. See Sec-
tion 873.730.

405-772

§ 873.660. Sale of perishable property and securities

873.660. {a) The court may order securities listed on an estab-
lished stock or bond exchange, and personal property that is perishable,
that will depreciate in value if not promptly disposed of, or that will
incur loss or expense by being kept to be sold upon such notice and
conditions as may be appropriate.

(b) Unless otherwise ordered by the court, title to property sold

pursuant to this section passes without court confirmation. The referee

4G



§ 873.060

shall be responsible for the actual value of the property until, after

return and proper showing, the court approves the sale.

Comment. Section 873.660 is new; it Is derived from Probate Code
Sections 770 and 771. The provisions of Section 873.660 apply notwith-

standing the other provisions of this chapter governing sales.

405-773

§ 873.670. Conduct of sale at public auction

373.670. (a) A sale at public auction to the highest bidder shall
be held in the county in which the action is pending or such other place
as may be specified by the court.

(b) Unless otherwise ordered by the court, personal property shall
be present at the sale.

{c)} The sale may be postponed by the referee by public declaration

as provided for sales upon execution.
Comment. Section 873.670, providing procedural detall for sales at

public auction, is new. It generally follows execution procedure. Cf.
Section 694.
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§_=73.680. Conduct of sale at private sale

873.680. (a) A sale at private sale shall not be made before the
day specified in the notice of sale but shall be made within one year
thereafter.

(b) The bids or offers shall be in writing and left at the place
designated in the notice at any time after the first publication or, if

none, the posting of the notice.

Comment. Section 873.680 continues the substance of the last sen-
tence of former Section 775, which provided for sales at private sale in
the manner required in private sales of real property of estates of
decedents. Section 873.680 incorporates the comparable provisions from
Probate Code Sections 782 and 783.

405-775

§ 873.690. Persons ineligible to purchase at sale

873.690. (a) The following persons shall not purchase property
sold in the action directly or indirectly.

(1) The referee.

(2) The attorney of a party,

(3) The guardian of a party, unless for the benefit of his ward.

{b) All sales contrary to this section are vold except that a sale
to a bona fide purchaser following a sale contrary to this sec:iion shall

not be disturbed.
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Comment, Section 873.690 supersedes former Section 783. Because
the parties listed in this section may not purchase the property "directly
or indirectly, ' neither they nor persons for their behalf may purchase
the property.

Subdivision (a)(3) expands the coverage of former Section 783,
which barred the guardian of an infant in the sale of real property, to
bar any guardian in the sale of any property.

It should be noted that Section 873.690 precludes the listed par-~
tles only in partition sales. Sales made to enforce the lien of a
referee, attorney, or guardian ad litem imposed under this title are

sales in which those persons may be interested.

405-776

Article 3. Consummation of Sale

§ 873.710. Referee's report of sale

£73.710. {(a) Upon making a sale of property, the referee shall
report the sale to the court.

(b) The referee's report shall contain all of the following infor-
mation:

(1) A description of the property sold to each purchaser.

(2) The name of the purchaser.

{3) The sale price.

(4) The terms and conditlons of the sale and the security, if any,
taken.

(5) Any awmounts payable to lienholders.

(6) A statement as to contractual or other arrangements or condi-

tlons as to agents'’ commissions.
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(7) Any determination and recommendation as to ways, roads, streets,
and easements.
(8) Other material facts relevant to the sale and the confirmation

proceeding.

Comment Section é73.?i0 continues the‘sﬁﬁstahce of the fifﬁt
sentance of former Section 784 with the added requirements of parsgraphs
(5)=(&) of subdivision (b).

405-777

§873.720. Motion to gonfirm report

873.720. (a) A purchaser, the referece, or any party may move the
court to confirm or set aside the sale.

(b) The moving party shall give 10 days' notice of motion to the
other parties who have appeared and to the purchaser if he is not fhg
moving party.

Comment, Section 873.720 continues the substance of the third
sentence of former Section 784.



405-778 & 873,730

§ 873.730. Confirmation hearing

873.730. (a) At the hearing, the court shall examine the report
and witnesses in relation to the report. The court may permit the terms
of the sale sought to be confirmed to vary from the terms prescribed
under Article 2 (commencing with Section 873.600) if to do so will be
beneficial to the parties.

(b} The court may vacate the sale and direct a new sale to be made
if it determines any of the following:

(15 The proceedings were unfair or notice of sale was not properly
given. If there 1s no finding at the confirmation hearing of unfairness
or improper notige, ths eale may thereafter not be attaicked on such
grounds,

{2) The sale price is disproportionate to the value of the prop~
erty.

(3) It appears éhat a new sale will yield a sum that exceeds the
sale price by at least 10 percent on the first ten thousand dollars
($10,000) and five percent on the amount in excess of ten thousand
dollars ($10,000), detarmined after a reasonable allowance for the
expenses of a new sale.

{c) 1f, at the hearing, a written offer is made to the court by a
responsible bidder that exceeds the sale price named in the report by at
least 10 percent on the first ten thousand dollars ($10,000) and five
percent on the amount in excess of ten thousand dollars (310,000), the
court in its discretion may do either of the following:

(1) Vacate the sale and direct a new sale to be made.

-5



§ 873.730

(2) Vacate the sale, accept the offer, and confirm the sale to the
afferor.
(d} Where the court orders a new sale, notice of sale shall be

given as provided in this chapter.

Comment. Section 873,730 supersedes the fourth and fifth sentences
of former Section 784. Unlike the former section, subdivision (a) ex-
pressly authorizes confirmation of a sale that varies from the published
terms, Subdivision (b) makes the grounds for vacating a sale independ-
ently sufficlent. The increased offer criterion of subdivision (b)(3)
and subdivision {c) is changed from a straight 10-percent increase to a
10=5 formula derived from Probate Code Section 785.

Hote, The Commigsion deferred decision on this section pending re-
ceipt of further staff research concerning the character of public and

private sales. The research will be supplied either in a separate memo-
randum or orally at the meeting.

405-780

§ 873,740, Determination of amount of in-court offer without regard
to agents' commissions

873.740. (a) This section applies when, in advance of sale, the
court hes so ordered, or the parties have so agreed.

{b)} In a sale governed by this section, the amount of an increased
offer in court shall be determined without regard to agents' commissions,
if any, and the commissions payable on account of the sale shall be
fixed by the court, and shall be divided or limited, as provided in any
such instance, for private sales of real property in decedents’' estates,

except that, if an original offer or an increased offer is made to the
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court by a co-owner or lienholder not represented by an agent, the
amount of an ircreased offer in court made by one who is not such co-
owner or lienholder shall be determined with regard to agents® commissions,

if any, payable on account of the sale.

Comment. Section 873.740 is new. It provides a flexible procedure
whereby the court may order, or the parties in advance of the sale may
agree, that the procedure in private sales of real property in decedents'
eagtates shall apply to the sale, with one modification. That modifica-
tion, stated in the last clause of subdivision (b), makes inapplicable
the "gross overbidding" rule when the original or an increased offer to
the court is a "direct™ offer of a co-owner or lienholder.

The rule takes cognizance of two important factors: firset, the
legitimate interests of co-owners and lienholders in preserving their
property or contract rights by bidding in the property at what essentially
is a forced sale and 1n not being forced to take proceeds or a share of
proceeds lesser in amount than they are willing to pay; second, certain
types of property to be sold at partition sale and certain indicated
situations lend themselves to adoption of the probate sale method,
modified as above.

This approach better serves the ends of justice than a fixed adop-
tion of the probate salz procedure. The latter, even with limitations

*

on commissions, can result in less "net" than a direct offer or increased
offer.

Though there is no reported Caiifornia case, it is believed that
presently the court, sitting as a court cf equity, has authority to
accept increased offers on a "net overbid” basis (see, generally, Estate
of Cole, 124 Cal. App.2d 615, 269 P.2d 739 (1954)) and to fix and, where
necessary, limit and divide agents' commissions.

Statutory provisicns, however, are desirable so that, when the
pracedure 1s avalled of under subdivision (a}, there will be established
rules as to agents' commissions ordered in advance of sale. For various
statutory provisions as to agents' commissions in private sales of real
property in probate, see Sections 760, 761, 761.5, and 785 of the Probate
Code.
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404=-115 § 873.750

§ 873.750. Court order for collection of proceeds and transfer of

property

873.750. (a) Upon confirmation of a sale, the court shall order

the referee to execute a conveyance or other instrument of transfer, to
collect the proceeds, take security, and perform other acts required to
consummate the sale.

(b) The order may direct the referee concerning the distribution,

deposit, or securing of sale deposits and sale proceeds.

Comment. Section 873.750 continues the substance of the first two
sentences of former Sections 785 and 773. Section 873.750 states the
court's authority in broader terms than the former sections, which re-
ferred only to "proceeds of sale.” These are to be distributed to the
person entitled when the court directs or are to be paid into court or
deposited therein. However, substantial sums may be held by the referee
or others pending a sale. These funds, as well as technical "proceeds
of sale,” should be subject to the court's order. For provislons con~
cerning the disposition of the proceeds of sale, see Article & (com-
nencing with Section 873.810).

404~116

§ 873.760, Refusal of purchaser to deliver proceeds

873.760. If the purchaser, after the confirmation of the sale,
refuses to pay the amount of his bid, the referee may do either of the
following:

{a) The referee may again sell the property at any time to the

highest bidder. 1If any loss is occasioned thereby, the referee may
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recover the amount of such loss and costs and expenses incurred, in-
cluding a reasonable attorney's fee, from the bidder so refusing.

(b} The referee may, without making a resale, maintain an action
against the purchaser for the amount of his bld and, 1f he recovers

judgment, shall be awarded a reasonable attorney's fee.

Comment. Section 673.760 continues the substance of the last
sentence of former Section 785 with the addition of express provisions

for recovery of a reasonable attorney's fee.

404-117

§ B873.770. Taking setoff from party purchaser

873.770. Where the purchaser 1s a party entitled to a share of the
property or a lienholder entitled to have his lien paid out of the
proceeds of sale, the referee may:

(a) Take his receipt for so much of the proceeds of sale as belongs
to him.

(b} Take his security, or other arrangement satisfactory to the
referee, for payment of amounts which are or may become due from him on
account of the expenses of sale, general costs of the actlon, and costs

of the reference.

Comment. Section 873.770 continues the substance of former Section
786 with the addition of subdivisiomn (b}, which provides for assurances
of payment of a share of the costs which may not be determined at the

time of sale.
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§ 873.780. Court authority at closing

873.780. The court may make orders relating to the closing of a
sale after confirmation, including escrow and closing provisions and ad-

Justments based on objections to title or after-discovered defects.

Comment, Section 873.780 is new. It recognizes that modern trans-
actions often involve, at closing, minor deviations or adjustments. The

court is expressly authorilzed to pass upon them.

404=-120

§ 873.790. Conveyance of the property

873.790. (a) Upon fulfillment of the terms of sale, the referee
shall execute a conveyance or other instrument of transfer to the pur-
chaser.

(b) The conveyance or transfer of real property and the order au-
thorizing such conveyance or transfer shall be recorded in each county

in which the property is located.

Comment. Subdivision (a) of Section 873.790 1is new. Subdivision
(b) continues the substance of the first portion of former Section 787.
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404~121 Art. 4

Article 4. Disposition of Proceeds of Sale

Comment. This article, and to a limited extent the preceding ar-
ticle, relating to collection and distribution of the proceeds of sale,
omit many of the detailed provisions formerly found in the partition
statute. These provisions were enacted over 100 years ago. idany of
them are obsolete, outwoded, or inappropriate under modern conditions.
Others are unnecessary or their function is served by other statutes of
more general application in the Code of Civil Procedure. Listed below

are the principal omitted provisions.

§ 771(3) (amount due on lien verified by affidavit)
8§ 773 {proceeds pald into court if no direction given)
§ 774 (continuance for determination of claims to proceeds)
§ 7277 (security taken in name of county clerk)
§ 788 (proceeds invested in United States or state bonds)
§ 789 {security taken in name of county clerk)
§ 790 (agreement of parties to portions, and receipt)
§ 791 (duties of county clerk making investments)
§ 793 (share of infant paid to guardian)
§ 794 (share of insane person pald to guardian)
404-122

§ 873.810. Court order of dishursement

§73.810. The court shall order the proceeds of sale and any secur-
ity therefor to be paid, transferred, deposited in court, placed in
trust, or invested in State of California or United States povernment

obligations or interest-bearing accounts insured by an agency of the
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federal government, to or for the benefit of the persons in interest
entitled thereto, as may be appropriate or as specifically provided in

this article.

Comment. Section 873.810 supersedes former Section 773. The por-
tion of former Section 773 providing for deposit of proceeds in court
1f no other direction is given is not continued. Under Section 873.810,
the court must affirmatively specify the disposition of the proceeds,
including proceeds for the shares of unknown owners, Cf. former Section
780,

404123

§ 873.820. Application of proceeds of sale

873.820. The proceeds of sale for any property sold shall be
applied in the following order:

(a) To pay the expenses of sale.

(b) To pay the other costs of partition in whole or in part or to
secure any cost of partition later allowed.

(c) To pay any liens on the property in their order of priority
except liens which under the terms of sale are to remain on the prop-
ercy.

(d) The residue among the parties in proportion to their shares as

determined by the court.

Comment. Section 873.820 continues the substance of former Section
771 and extends it to the sale of unencumbered as well as encumbered

property. The provision formerly found in Section 771, requiring payment
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of liens prior to the lien upon which the owner's title is based, is not
continued since the provision formerly found in Section 752 for parti-
tion by a lienholder is not continued. See Comment to Section 872.210.
The preference for payment of the expenses of sale in subdivision
(a) is new. For the costs of partition (subdivision (b)), see Chapter 8
(commencing with Section 874.010).
Note. Subdivision (c) does not refer to liens of "parties.”

Whether 1t should be so limited may depend upon the Commission action
with respect to mandatory joinder of lienholders.

404~396

§ 873.830, Exbaustion of other security of lienholder

873.830. Notwithstanding Section 373.820, when a lienholder has
other security for the payment of the amount of his lien, the court may,
in its discretion, order such security to be exhausted before a dis-
tribution of the proceeds of sale to the lienholder, or may order a just
deduction to be made from the amount of the lien on the property, on

account of the security.

Comment. Section 873.830 continues the substance of former Section
772,
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§ 873.340. Set-off in lieu of payment of estate for life or years

873.840. Vhere a part only of the property is sold, a tenant for
1ife or years in an undivided share of the whole property may have his
estate set off in any part of the property not sold by way of complete

or partial satisfaction of his share of the proceeds.

Comment. Section 873.840 continues the substance of former Section
770.

404~339

§ £73.850. Treatment of successive estates

873.850. ({(a) The court shall ascertain the propertion of the pro-
ceeds of sale that will be a just and reasonable sum for the satisfac-
tion of the estate of a tenant for life or years and shall order such
amount distributed to him or held for his benefit.

(b) The court shall ascertain the proportional value of any vested
or contingent future right or estate in the property and shall direct
such proportion of the proceeds of sale to be distributed, secured, or
held io such a manner as to protect the rights and interests of the
parties.

(¢) Notwithstanding any other provision of this section, in the
case of an estate for life with remainder over, the court may direct
that the entire proceeds of sale of such interests be placed in trust as
provided in this section upon a showing that the establishment of such a

trust is economically feasible and will serve the best interests of the

-53~



§ 873.4850

partles. The court shall appeint a trustee, upon securlty satisfactory
to the court, who shall invest and reinvest the proceeds, pay the income
of the 1nvestments to the life tenant, and upon termination of the 1life
estate, deliver or pay to the remainderman as determined by the court
the corpus of the trust estate. The court shall retain jurisdiction
over the settlement of the accounts of the trustee and in all matters
necessary for the proper administration of the trust and the fipal

distribution of the trust fund.

Comment. Subdivision (a) of Section 873.850 supersedes former
Sections 778-780. Particular aspects of the former sections are pre-
served in other provisions. See Sections 872.520 (protection of inter-
ests of unknown owners), 872.640 (interests of unknown owners considered
together), 873.820 (proportionate allocation after costs and expenses).
The provision in former Section 778 for presale estimate of the value of
a tenancy for life or years is not continued.

Subdivision (b) contilnues the substance of the first portion of
former Section 781 and the last portion of former Section 766(2),

Subdivision (c) supersedes the last portion of former Section 781.
It makes clear that imposition of a trust under its terms is not mandatory
in all cases but is discretionary with the court, and then only if the
establishment of a trust 1s both practical and desirable. Contrast
Estate of Glacomelos, 192 Cal. App.2d 244, 13 Cal. Rptr. 245 (1961} (im-

position of trust mandatory).

dote. With respect to subdivision (c), the Commission developed a
scheme for disposition of the proceeds that belong to life tenant and
remainderman that is comparable to this subdivision. For eminent domain,
the proceeds may be distributed to the parties outright or placed in
trust, as in partition. In addition, the proceeds may be invested in
comparable property to be held subject to the life tenancy or other
equitable arrangements may be made. Unlike eminent domain, however,
there may be tax problems with reinvestment after partition sale.

Commissioner Williams has suggested that subdivision (c) not be

limited to life estates but be expanded to apply to any defeasible
estate with remainder over.
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405-983 § 873.910

CHAPTEE 7. PARTITION BY APFRAISAL

§ 873.910. Agreement of co~owners to partition by appraisal

473.910. When the undivided interests of all co-owners are undls-
puted or have been adjudicated, and all such interests are owned in
absolute ownership, the co-owners may agree upon a partition by appraisal

pursuant to this chapter.

Comment. Section 873.910 and other sections in thils chapter are
new. The purpose of thils chapter is to provide an alternative method of
partition for co-owners who are willing to agree to the method and whose
interests permit them to avail themselves of this method. A statutory
procedure based upon appralsal by a referee, with court supervision,
will serve the interests of co-owners who find themselves in disagreement,
in some situations. An acquisition method does not appear to involve
the same tax consequences as a partition sale. See 3 J. Rabkin & M,
Johnson, Federal Income, Gift and Estate Taxation, § 43.01.

Though the same result can be accomplished by an agreement to
arbitrate, the authority of the court under this chapter 18 much broader
than in case of arbitration. Moreover, arbitration does not establish

or clear title,

405-984

§ 873.920. Contents of agreement

873.920. The agreement shall be in writing filed with the clerk of
court and shall include:

(a) A description of the property,

(b) The names of the parties who have requested the partition and
their respective interests:
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5 873.920

(c) The names of the parties who have not requested the partition
but who are willing to acquire the interests described in subdivision
(b) above, and the undivided interests of the acquiring parties;

(d) Whether one or three referees shall be appolnted, and the name
or names of a person or persons to whose appointment the interested
parties consent;

{e) The date or dates as of which the interests to be acquired
shall be apprailsed;

(f) Other terms mutually agreed upon which may include, but not by
limitation, provisions as to abandonment of the action if the appralsed
value of the interests to be acquired exceeds a stated amount; required
deposits on account of purchase price; terms of any credit; title and
objections to title; and payment of the expenses of the proceedure

authorized by this chapter and of costs of the action.

Comment. Section 873,920 is new. It establishes the framework for
the agreement of the parties without, however, providing a fixed form of

agreement.

405-985

§ 873.930. Court approval of apreement

873.930. If the court determines that the agreement complies with
Section 873.920, that the terms and conditions are equitable, and that
there are nc objections to the proposed procedure, it shall approve the

agreement and stay any pending division or sale of the property,
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§ 873.9210

Comment. Section 873.930 1s new. The court, as a court of equity,
may exercise a sound discretion in approving or refusing to approve a

particular agreement.

405-986

§ 873.940. Referee

873.940. The court shall appoint one referee or, upon request of
the partles, three referees to appralse the property and the interests
involved. The referee shall report his findings and valuations to the
court by report in writing filed with the clerk. Any party to the
agreement or the referee, upon 10 days' notice to the other parties to
the agreement and to the referee, if he 1s not the moving party, may

move the court to confirm, modify, or set aside the report.

Comment. Sectien 873.940 is new. It follows other partition
procedures in respect of the referee's report and the authority of the

court to act upon the report.

405-987

§ 873.950, Court confirmation of referee's report

873.950. The court shall examine the report and witnesses in
regard to the same. Ifrthe court finds that the proceedings have been
regularly conducted, that transfer of title to the interests of the
parties requesting partition may regularly be made, and that no facts

appear which would make such transfer inequitable, it shall confirm the
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§ 873.950

report and order the interests being acquired transferred to the acquiring
parties in proportion to their respective interests, or in such other
proportion as 1s set out in the agreement, upon paywment of the amounts
fixed as the purchase price and any other amounts required by the agree-
ment, the giving of any required security, and payment by the interested
parties of the expenses of the procedure authorized by this chapter and

of the general costs of the action or an appropriate share thereof.

Comment. Section 873.950 is new. It may be argued that the words
"that no facts appear which would make such transfer inequitable’ vest
too great discretion in the court. On balance, it seems preferable to
vest the court with equitable powers to refuse to permit consummation of
the transaction where it would be inequitable. The parties contract in
the light of such power of the court, Presumably, the power would

seldom be exercised.

405-988

§ 873.960. [Lffect of agreement

873.960. The agreement shall bind the respective heirs, executors,
adminilstrators, Successors, and assigns of the parties and, in the event
of default, may be speclfically enforced by further proceedings in the
action, or the aggrieved parties may pursue any other remedy, at law or

in equity, which they may have.

Comment. Section 873.960 is new. The agreement, subject to the
provisions of this chapter, is a binding agreement. Even though the
subject is personal property, the agreement should be specifically

enforceable if the innocent party chooses this remedy.
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405--287 5 873,970

§ 673.970. Relation of agreement to other remedies

873.270. The provisions of this chapter are cumulative and if, for
default or other cause, interests are not transferred and acquired
pursuant to this chapter, the parties may pursue thelr other rights of

partition, subject to Section 873.960.

Comment. Section 873.970 is new. If the proceeding aborts or is
not carried out, the parties should not be prejudiced as to thelr normal
rights of partition except as an innocent party may elect to proceed

under the agreement pursuant to Section 873.960.
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404=348 § £74.010

CHAPTER 5. COSTS OF PARTITION

Article 1. Allowance and Apportionment of

Costs of Partition

§ 874,010. Costs incurred for comrmon benefit

874.310. The costs of partition shall include all disbursements or
expenses found by the court to have been incurred or paid for the common
benefit, including but not limited to the following:

{a) Reasonable attorney's fees.

(b) The fee and expenses of the referee.

(c) The compensation provided by contract for services of a sur-
veyor or other person employed by the referee in the action.

(d) The reasonable costs of a title report procured pursuant to
Section 872.220 with interest thereon from the time of payment or, if
paid before commencement of the actlon, from the time of commencement of
the action.

(e) Reasonable expenses, exclusive of attorney's fees, necessarily
lncurred by a party for the common benefit in prosecuting or defending
other actions or proceedings for the protection, confirmation, or per-
fection of title, setting the boundaries, or making a survey of the
property, with interest thereon from the time of making the expendi-

tures.

Comment. Section 8§74.010 is a statement of the "common benefit"
rule applicable in partition actions., The listing in this section is
illustrative only, and the costs of partition include other expenses or
disbursements, of a like or different kind, found by the court to have

been 1lncurred or paid for the common benefit.
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3 674.010

Subdilvision (a) continues tihe substance of a portlon of former Sec-
tion 796.

Subdivisior (b} continues a portion of former Section 768, The
reference in the former section to the fee allowed by the court "in its
discretion" is not continued since the fee must be a “"reasonable sum’
pursuvant to Section 1023.

Subdivision (e) continues a portion of former Section 768,

Subdivision (d) continues the substance of a portion of former Sec-
tion 799,

Subdivision (e) continues the substance of a portion of former Sec-
tion 793. The requirement of the former section that the expenses be
pleaded is eliminated; the expenses are presented and allowed just as
other costs in the action.

note. Mr. Cooper believes that the fees of the referee should be

set out "to avoid uncertalnty. Some judges allow the referee a statutory
fee on the value of the property based on the probate fee sections."

404-361

§ 574.020. Interest on disbursements

874.020. Vhere disbursements have been made by a party under the
direction of tiie court, interest shall be allowed thereon from the time

of making such disbursements,

Comment. Section 874.020 continues the substance of former Section
801.

-71-



404362 § 874.030

§ 374.030, Court apportioument of costs

874.030. ¥ cept as otherwise provided in this article, the court
shall apportion the costs of parcition among the parties in proportion

to their interests or make such other apportionment as may be equitable.

Comment. Section 874,030 supersedes the first portion of former
Section 796. It applies the principle stated in the former section to
cases where the property is sold as well as to those where it is divided.
The general rule stated in Sectlon 874.030 is qualified by Section
874.040.

Although normally the costs of partition are apportioned in pro-
portion to the interests of the parties, there may be cases in which
Some other arrangement will be equitable. Where litigation for the
common benefit arises among only some of the parties; or where the in-
terests of the parties in all items, lots, or parcels of property are
not ldentical, the court may segregate the costs of partition to the
extent practicable and apportion a part among particular partles only.

Cf. former Section 796 {last sentence).

404-364

§ 874.040. Apportionment involving future interests

874.040. (a) The court may order that the share of the costs
apportioned to a future interest be paid by other parties to the
action or by the persons who are then the presumptive owners of the
future interest.

(b) Where the court orders payment pursuant to this sectlon, such
payment is subject to a right of reimbursement, with interest, secured

by a charge upon the future interesc.

Comment, Section 874.040 is new.
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404-365 § 874.110

Article 2. Payment of Costs of Partition

§ 874,110, Payment by parties

974.110. (a) The costs of partition as apportioned by the court
may be ordered paid in whole or part prior to judgment.
{b) Any costs that remain unpaid shall be included and specified in

the judgment.

Comment. Section 874.110 supersedes portions of former Section
796. While subdivision {a) requires payment by the parties, it should
be noted that, in the case of sale of the property, the proceeds are to
be applied first to discharge the costs of partition before disbursement
to the parties. Section 873.820.

Subdivision (b) requires the judgment to list only amounts remain-
ing unpaid rather than all amounts apportioned to the parties under the

forwer provision. See also former Section 798.

404~366

§ 874.120. Honpayment lien

874,120, ({(a) The costs shall be a lien on the share of the party
specified.
{b) The lien provided by this section shall be prior to any other

lien on the share.

Comment. Subdivision (a) of Section 874.120 continues a portiom of
former Sections 796 and 798. Subdivision (b) is derived from former
Section 769.
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404-367 § 874,130

§ 874.130. Enforcement of lien

874.130. Upon application of a person entitled to a lien imposad
under this article and upon a showing of good cause, the court may order
a sale of the property before or after judgment for the benefit of all

lien clalmants without priority among themselves.

Comment. Section 874.130 is new. The remedies provided in this

section and in Section 874.140 are cumulative.

404-368

§ 874.140. Execution to enforce judgment

$74.140, A judgment for unpaid costs of partition may be enforced
by the person entitled to the costs by execution against the share of
the party specified in the judgment or against other property of the

party.
Comment. Section 874.140 continues the substance of a portlon of

former Section 796. The remedles provided in this section and in Sec-

tion 874.130 are cumulative.
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404~370 § 874.210

CHAPTER 9. JUDGHENT

§ 874.210. Persons bound by judgment

374.210. The judgment in the action is binding and conclusive on
all of the following:

{a) All persons known and unknown who were joined as parties in the
action and who have or claim any Iinterest in the property, whether
pPresent or future, vested or contingent, legal or beneficial, several or
undivided,

(b) All persons not in being or not ascertalnable at the time
judgment is entered who have any remainder interest in the property, or
any part thereof, after the determination of =z particular estate therein
and who by any contingency may be entitled to a beneficial interest in
the property provided the Judge shall make appropriate provision for the
protection of such interests.

{c) All persons who were not joined as parties in the action and
who have or claim any interest in the property which was not of record
at the time the lis pendens was filed.

(d) All persons claiming under any of the foregoing persons.

Comment. Section 874.210 Supersedes portions of former Sections
766 and 787,

Subdivision (a) makes clear that all parties to the action are
bound by the judgment, including the heirs of a decedent Joined pursuant
to Section 872.530 and unknown persons Joined pursuant to Section $72.550.
Subdivision (a) supersedes former Section 766(1), (3) and the first
portion of former Section 787.

Subdivision (b) continues the substance of former Section 766(2),

Subdivision (c)} supersedes the last portion of former Section 787,
Subdivision (d) supersedes former Section 766(4) and the middie portion
of former Section 787.
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404-371 § 374.220

§ 874.220. Persons not bound by judgment

€74,220. The judgment does not affect the interest of any person
who is not joined as a party inm the action and who had an interest of
record in the property or part thereof at the time the lis pendens was

filed.

Comment. Section 874.220 1is new.

Hote. Mr. Cooper states this section “"is bad. The court should
compel joinder of all necessary partles and make an in rem judgment.
The title companies could not insure under the present proposed sec-
tion."”

Mr., Swift concurs.

404-372

§ 874.230. Holder of lien known to plaintiff

874.230, dotwithstanding Section 874.220, where a persom having or
claiming an unrecorded lien upon the property or part thereof is not
joined as a party in the action but the existence or claim of the lien
1s actually known to the plaintiff at any time before entry of the
interlocutory judgment of partition, the judgment shall not affect the
interest of such person in the portion of the property or proceeds of

sale thereof allocated te the plaintiff.

Comment. Sectlon 874.230 is new. It is Intended to implement the
requirement of Section 872.510, making mandatory on the plaintiff the
joinder of all persons "actually known" to the plaintiff having or

claiming a conveyance of or lien upon the property or part thereof.
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§ 674.230

Section 874.230 is an exception to the rule stated in Section
874.210¢(c) that the judgment binds all persons having unrecorded in-
terests in the property. It should be noted that Section 874.230 makes
the judgment not conclusive only with respect to the share of the
plaintiff. The portions of the property allocated to other parties in
case of a division, or the entire property in case of a sale to a bona
fide purchaser, are free of the untecorded interests.

Note. Mr. Cooper makes the same comment with respect to this sec-
tion as he did to the previous section,

Mr. Swift concurs.

404~373

§ B874.240. Effect of death or incompetency of party before Judegment

374.240, {(a) If during the pendency of the action any party dies
or becomes incompetent, the action shall not for that cause be delayed
or suspended, but the actorney who has appeared for the party may con-
tinue to represent his interest, or the court may appolnt an attorney to
represent his interest, until his heirs, legal representative, or
successor in interest have appeared in the action.

(b) No judgment is invalidated by reason of the death or incom-
petency of any party before entry of judgment., The judgment is as
conclusive against the heirs, lepal representative, or successor in
interest of a decedent as if it had been entered before his death.

{c) An attorney appointed pursuant to this section shall be allowed
by the court a reasonable compensation for his services. Such compensation
may be taxed as costs against the share or interest represented by such
attorney and may be adjudged a lien thereon in the discretion of the

court.
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Comment. Section 874.240 continues the last paragraph of former
Section 763 and the fifth paragraph of former Section 766, extending
some of its provisions to incowpetents as well as decedents.

Hote., The staff believes this section way be untnecessary in view

of general provisions relating to this subject. This is a matter to
which the staff is giving further study.

dr. Swift notes that the reference to “heirs™ in subdivision (a) is
too vauge; there is no indication of how many or how determined.

404-374

§ 374.250. Effect of conveyance before judgment

874.250. If, during the pendency of the action and before entry of
judgment, any co-owner conveys or transfers to another person his in-
terest or any part thereof, the transfer or conveyance shall be deemed
to have passed to the grantee the property or proceeds of sale of the
property allocated to the grantor or such proportion thereof as the
lnterest in the property so conveyed or transferred bears to the whole

interest of the co-owner.

Comment. Section 874.250 supersedes the last paragraph of former
Section 766. The principle stated in the former section is expanded to
apply to the interest of any co-owner, not simply cotenants; to any
property rather than simply to land; and to sale as well as division of
the property,

Hote. UMr. Cooper believes this sectlon should be restated. ‘'The

transferred interest vests in the transferee subject to the effect of
the pending action.™

Mr. Swift agrees, suggesting: "said interest as transferred or con-
veyed 1s subject to the pending action."
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404-160 OPERATIVE DATE

OPERATIVE DATE: APPLICATIONW TG PENDING ACTICHS

{a) This act becomes operative July 1, 1976.

{b) Subject to subdivisions (c), {d). and (e}, in the case of an
action commenced prior to the operative date, this act upon the operative
date applies to the action unless in the opinion of the trial court
application of a particular provision would be materially inconsistent
with the proceedings theretofore had or would substantially interfere
with the effective conduct of the action or the rights of the parties or
other interested persons, in which case the particular provision does
not apply and the law in effect immediately prior to the operative date
applies.

{c) Code of Civil Procedure Sections R72.210, 872.430, and 872.710
do not apply to an action commenced prior to the operative date.

(d} If, on the operative date, summons was issued but not served in
an action, service and proof of service may be made pursuant to the law
in effect immediately prior to the operative date.

(e) If, on the operative date, securities have been taken, invest-
wents made, or funds deposited pursuant to former Code of Ciwvil Pro-
cedure Section 777, 788, 793, or 794, or a trust has been established
pursuant to former Code of Civil Procedure Section 784, the trial court
retains jurisdiction as provided under the law in effect immediately
prior to the operative date. The trial court, upon reasonable notice
and opportunity to be heard and if it appears in the best interests of
the parties and other interested persons, may order that securlties,
investments, or funds held by the county clerk be assigned, delivered,
or paid over to a trustee or agent, or otherwise transferred from the
name ot custody of the county clerk,

-7~



Civil Code § 1354 {amended)

1354. {a) Except as provided in Seeiien-752b-ef-the-Code-of-Civii

Proeedure this section , the common areas shall remain undivided, and there

shall be ne judicilal partition therecf. HKNothing herein shall be deemed to
prevent partition of a cotenancy in a condominlum.

{b) The owner of a condominium in a condominium project may maintain

a partition action aa to the entire project as If the owners of all of the

condominiums in the project were tenants in common in the entire project

in the same proportion as their interests in the common areas. The court

shall order partition under this subdivision only by sale of the entire

condominium project and only upon a showing of one of the following:

{1) More than three years before the filing of the action, the project

was damaged or destroyed so that a material part was rendered unfit for its

prior use, and the project has not been rebuilt or repaired substantially

to its state prior to the damege or destruction.

(2) Three-fourths or more of the project is destroyed or substantially

damaged and condominium owners holding in aggregate more then a 50-percent

interest in the common areas oppose repalr or restoration of the project.

{3} The project has been in existence more than 50 years, is obsolete

and uneconomic, and condominium owners holding in aggregate more then a

50-percent interest in the common areas oppose repair or restoration of the

project.
(4) The conditions for such a sale, set forth in restrictions entered

into with reapect to the project pursuant to Sectlion 1355, have been met.

Comment. Section 1354 is amended to incorporate the substance of former

Code of Civil Procedure Section 752b, which is repealed.



Civil Code § 1355 (technical amendment )

1355. The owner of a project shall, prior to the conveyance of any
condominium therein, record a declaration of restrictions relating to such
projéct, which restrictions shall be enforceable equitable servitudes |
where reasonable, and shall inure to and bind 211 owners of condominiums in
the project. Such servitudes, unless otherwise provided, may be enforced
by any owner of a condominium in the project, eand may provide, among other
things:

() For the management of the project by one or more of the following

management bodies: the condominium owners, a board of governors elected by
the owners, or z management agent elected by the owners or the board

or named in the declarations; for voting majorities, quorums,
notices, meeting dates, and other rules governing such body or bodies; and

for recordation from time to time, as provided for in the declaration,of
certificates of identity of the persons then composing such management body
or bodies, which certificates shall be conclusive evidence thereof in favor
of any person relying thereon in good faith.

(b) As to any such management body:

(1) For the powers thereof, including power to enforce the provisions
of the declaration of restrictions;

(2) Por maintemance by it of fire, casualty, liability, workmen's
compensation and other insurance insuring condominium ovners, and for bonding
of the members of any management body;

(3) For provision by it of and payment by it fof mainterance, utility,
gardening and other services benefiting the common areas; for employment of
rersonnel necessary for operation of the building, and legal and accounting

services;
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(4) For purchase by it of materials, supplies and the like and for
maintenance and repair of the common areas;

(5) For payment by it of taxes and special assessments which would
be a lien upon the entire project or common areas, and for discharge by it
of any lien or encumbrance levied against the entire project or common areas;

(6) For payment by it for reconstruction of any portion or portions of
the project demaged or destroyed;

(7) Por delegation by it of its powers;

(8) For entry by it or its agents into any unit when necesssry in
connection with meintenance or construction for which such body is respon-
sible;

(9) For an irrevocable power of attorney to the management body to
sell the entire project for the benefit of all of the owners thereof when
partition of the project may be had under Section ¥52%-0f-the-Code-of-Civii
Proeedure 1354 , which said power shall: (i) be binding upon all of the
owners, whether they assume the obligations of the restrictions or not; {i1)
if so provided in the decleratlon, be exercisable by less than all {(but not
less than a majority) of the management body; (111) be exercisable only after
recordation of a certificate by those who have bover to exercise 1t that saiad
pover is properly exercisable hereunder, which certificate shall be conciu-
sive evidence thereof in favor of any person relying thereon in good faith.

(c) For amendments of such restrictions which amendments, if reasonable
and made upon vote or consent of not less than a majority in interest of the
owners 1n the project given after reasonsble notice, shall be binding upon
every owner and every condominium subject thereto whether the burdens therecn
are increased or decreased thereby, and whether the owner of each and every
condominium consents thereto or not.
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(d) For independent audit of the accounts of any management body.

(e)(1) For reasomable assessments to meet suthorized expenditures of
any management body, and for & reasonable method for notice and levy thereof,
each condominium to be assessed separaiely for its share of such expenses
in proportion {unless otherwise provided) to ite owner's fractional interest
in any common areas;

(2) For the subordination of the liens securing such assessments to
other liens either generally or specifically described.

(f) For the conditions upon which partition may be had of the project
pursuant to Section ¥52b-ef-the-tede-of-Civil-Procedure 1354 . Buch right
to partition may be conditioned upon failure of the condominium owners to
elect to rebuild within a certain perlod, specified inadequacy of insurance
proceeds, specified damage to the building, a decision of an arbitrator, or
upon any other reasonable condition.

{g) For restrictions upon the seversbility of the component interests
in real property which comprise a condominium as defined in Section T83 of
the Civil Code. Such restrictions shall not be deemed conditions repugnent
to the interest created within the meaning of Section 71l of the Civil Code;
provided, however, that no such restrictions shall extend beyond the period
in which the right to partition a project 1s suspended under Section 752®

of-the-Code-of-Civil-Precedure 1354 .

Code of Civil Procedure §§ 752-801 (repealed)

Chapter 4 (commencing with Section 752) of Title 10 of Part 2 of the

Code of Civil Procedure is repealed.

Comment. Sectlons 752-801 are replaced by Title 10.5 {commencing with-
Section 872.010} of Part 2.  The text of the repealed sections and theipr-

present disposition is set out in the Appendix.



Code of Civil Procedure § 80L.13 (amended)

801.13. 1If the court orders a sale of the property or a pariition
thereof, the same shall be made in accordance with the provisions of

ehapter-4; Title 165 10.5 (commencing with Section 872.010) of Part 2 ef-ike

€ede-of-Civil-Precedure , except that +-{aJ)--iThe-couri-may-appeini-one
referee-inciead-of-threey-and-{b) proceeds of sale belonging to unknown
defendants or defendants whose identities or whereabouts are unascertained
shall be paid to the public officer who ie the custodian of the funds
collected on such public improvement assessments, bonds or certificetes of

sale, to be held by him es in like instances of collection.

Comment. Former subdivision (a) of Section 801.13 1s deleted since
the general partition lew provides for appointment of & single referee. 8ee
Section 873.010.

Revenue & Taxation Code § 3965 (amended)

3965. 1If the court orders a sale of the property or a partition there-
of, the same shall be made in accordance with the provisions of Chapiew-liy

Title 38y 10.5 (ccmmencing with Section 872.010) of Part 2 of the Code of

Civil Procedure, except that 4

(aJ—-The-eaurt-m&y-appeiat-eae-referee-iastead-ef-three,—and



£bJ)-Proceeds proceeds of sale belonging to unknown speclal assessment
owners, or persons claiming an interest in said special agsessments, shall
be paid to the treasurer, to be held by him as in l1ike instances of collec-

tions by said treasurer of special assessments.

Comment. Former subdivision (a) of Section 3965 is deleted since the general

partition law provides for appointment of a single referee. See Code Civ.
Proc. § 873.010.



Code of Civil Procedure § 752 {repealed)
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subject to a life estate with remainder over, an action may be brought by one or miore of such 3

- persons) or, where property is subject to a life estate with remainder over, by the life tenant, | STRIKEOUT

- or where real property is subject to a lien on a parity with that an which the owner's fitle is
: bl Al P

FOSPEOHY 3 : :
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Comment. The porticn of former Section 752 that epecified the
interests in real property entitled to maintain a partition sction is
continued in Section 872.210. However, the provision emsbling parti-
tion by the owner of a lien on 8 parity with that on which the owner's
title is based is not contimued. It had extremely limited application
and represented a depafture from the genersl rle that only substantial
interests in property may compel partition.

The portion of former Béction 752 thet provided a standard for sale
or division of property in a partition amction is superseded by Sections

872.810-872.830.



Code of Civil Procedure § 752a {repealed)
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respechive interests of the perlies, Ju all such actions the proyisions of_ihis c}mp.u.::r shull
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Comment. The portion of former Section 752a that specified that the
co~owner of personal property is entitled to maintain a partition action
is continued in Section £72.210, The portion that provided a standard
for sale or division of the property is suparseded by Sections 872.810-
872.830, '

The second sentence of former Section 752a ia continued in Section
872.080. '

Tha third sentence of former Section 752a is continued in Section
872.240.

Code of Clvil Procedure § 752b {repealed)

-

S] * ’
defined in Section 1350 of the Civil Code, an action may be brought by once or more of such
persons for partition thercof by sale of the entire project, as if the owners of all of the
condominiums in such project were tepants-in-common in the entire project in the same
proportion as their interests in the commmon areas, provided, liowever, that a partition shall be
made only upon the showing that (1) three years alter damape or destruction to the project
which renders a material part thereol unfit for is use prior (hereto, the project has not been
rcbuilt or repaired substantially to its state prior to its damage or destruction, ot {2} that
three-fourths or more of the project has been destroyed or substantially damaged, and that &TR' KE w
condominium owners holding in agpregate more than a 50 percent interest in the common
arcas arc opposed to repair or restoration of the project, or {3) that thie project has been in
existence in cxcess of 50 years, that it is obsolete and uncconomic, and that coadominium
owncrs holding in apzregate more than a 50 percent interest -in the common areas are
opposed to repair or restorution of the project, or (4) that conditions for such a partition by
sale set forth in restrictions cntered into with respect to such project, purswant to the

Comment. Former Section 752b is continued in Civil Code Section 1354.



Code of Civil Procedure § 753 (repeeled)
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i~ whether such persons are knows or unknown, must be sel forth in the complaint, as far as .
known to the plaintifl; and if one or more of the narties, or the share or quantity of interest of
any of the parties, is vnknown to the plaintift, ar is uncertain or contingent, or (he ownership:
« of the inheritance depends upon an excoutory devise, or the femainder is a contingeni

Comment. The first portion of former Section 753, requiring that

the interests of all persons in the property be set forth in the complaint,
is superseded by subdivision {c) of Section 872.230. The last portion of

former Section 753, requiring that the complaint set forth additional

information as to parties who are unknown or whose interests are uncertain,
is continued and broadened in Section 872.520.

Code of Civil Procedure § 753.1 {repesled)
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both, it shall not be ncc.cﬁssary i name as parties defendant persons whose only interest in tie 9““ KEQ"IT
property is that of a lessce, royalty-owner, lessor-owner of other real property ‘In the
community, unit or pooled arca, or working intercst owner, or persons claiming undertany of

Comment. Former Sectlion 753.1, making it unnecessary to name
88 defendants certaln persons owning oll and gas interestﬁ, is con-

tinued 1in Section 872.540.



Code of Civil Procedure § 75k (repenled}
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Comment, Former Section 754 is asuperseded by Section 872.510.

Code of Civil Procedure § 755 {repealed)
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the recorder of the county, or of the several countics 11 x\ilzic]; tl:c‘pmpc;ty 15 :w:-:dihi 9ml ‘Z}MT
natice of the pendency of tie action, contuiming the names of the partics so far as known, KE

abject of the action, and a description of the property fo be wlected thereby. From the time of

- -. 1 -‘
Comment. The portion of former Section 755, placing jurisdiction

over partition actions in the superior court, is continued i{n Section
872.110, The portion of former Section 755 relating to the lis pendens

is continued in Section 872,750,

Code of Civil Procedure § 756 {repealed)
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defendants in the compisint, and
or lien upon the property

witen it shows that some person has or claims an interest in ¢ SIRIKESYT
whose nante i3 unknown to the plaintifl, the summons must also be

Comment. Former Section 756 1is superseded by Section 572.310.

wlie



Code of Civil Procedure §‘?57-(repealed)
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 affidavit, the SUmens may be served on such anknown party by publica!ien._W}lmn STEH{J:QHT'
. publication iy made pursuant to this section or as to @ known party, pursuant to Scclion
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Comment. 'The firat sentence of former Section 757 is superseded by
Section £72.310. The second sentence of former Section 757 is superseded
by Section 87, 320,

Code of Civil Procedure § 758 (repealed)
'N1

o —= H-the-defondant-faily—te-

ey . Hemeer—trtawr—ire-trheemed-to ekt retomtiretherrioms ﬂ'f'_ AL‘_ in

the complaint. Otherwisz, lic must controvert sugh of the allegations of the complaint as he

docs pot wish to be taken as admiticd, and must set forth his estate or interest ji the 'g EOUT
property, and if he claims a lien thereon must state the date and character of the lien and the TRIK

- amount remaining duc. and whether he has any additional security therefor, and if so, ils
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Comment. The first sentence of former Section 758 is not continued;
the consequence of the failure of a defendent to answer is covereg
generally in Section 431.70.

The portion of the second sentence of former Section 758, requiring
the defendant to controvert material allegations of the complaint and
to allege his interest in the property, is continued in Section 872.410.
The portion of the second sentence, requiring the defendant to state
information relating to any lien he may have, is continued in Section

B72.420,



Code of Civil Procedure § 759 {repealed)

759
may be put in issue, tried, and determined in such action; and whoen quJ\
& sale of the premises is necessary, the title muost be ascortained by /A2
proof to the satisfaction of the court befare the sale can be ordered:
excqpt that where there are several unkiown persons having an iﬁter-' gl TR{KEOLL%
! serty. o p . ; Y

~aetion-snd-not-a3-between-themselves:
Copiment. The porlion of former Section 759 that provided for the
determination of the rights of the parties is continued in Section 872.610.
The portion thai reguired ascertminment of title in case of a sale of the
property is superseded by Section 872.620, reguiring ascerteinment of
title generally to the extent necessary to grant appropriaste rellef. The
portion that permitted consideration of the rights of unknown persons

together is continued in Section 872.6L0.

Code of Civil Procedure § 760 (repealed}

788, w ] i e

ion of the Court, impracticable or highly inconvenient to make a com-

plete partition, in the first instance, among all the parties in interest, ,q

the Court may first ascertain and determine the shares or interest LL-
respectively held by the original co-tenants, and thereupon adjudge i/

and cause a partition to be made, as if such original co-tenants were ; -

the parties, and sole parties, in interest, and the only parties to the STRI K#OU-T

action, and thereafter may proceed in like manner to adjudge and
make partition separately of each share or portion so ascertiained
and allotted as between those claiming under the original tenant to

wrhom—tie-same-shall-have-been-so-set-apart—or-mey-aHow-them—to

of former Section 760 is continued in Section

Camment, The substance
ALl

872.730.



Code of Civil Procedure § 761 (repealed)

cumbrances of record tpon such real property, or any part thereof,
which existed and were of record at the time of the commencement /? AL
of the actior:, and the persons holding such liens are not made parties rn

to the action, the cowrt must either order such persons ta be made
parties to the aclion, by an amended or supplemcental complaint, or gﬁa KE(X{?"'
appoint a referee (o ascertain whether or not such liens or incum-
brances have been paid, and if not paid, what smount remains due
thereon, and their order anong the liens or incumbrances severally
held by such persons and the parties to the action, and whether tho
am%m&m%wemhe&-hea*ﬂem—&fm&
-Hf-seeored-the-palune-and axtent-oi-the-seeuribar 7

Coanment. Former Sectior 761 if superseded by Section 872.630, providing
for the destermination of the status of outstanding llens Lo the extent

necessary to grant appropriate relief.

Code of Civil Procedure § 762 (repesled}

rw&mable time previous fo the dfw Tar u;zpmranoe bcfure' the
referce appointed as provided in Mectien 761, on each person
having outstanding Hens of record, who is not 2 party te the
action, o appear before the referee at o specified time nud
place, to make proof, by iy own affidavit ar ol herwise, of the
amount due, or to become due, t-mnmrfn.zt]y or absolutely
thereon. The notice shall be served in the manner provided b:,
LLW For the serviee of n summons in a civil action, but, if serv-
fee cammot ofherwise be made with the exervise of reasonuble
diligenee, serviee may be made by publieation or netice to his
agents, under the direction of the eonet, \.u(‘il nuIMiler as
may be praper. The repart of the veferce thevenn muxt, he
made te the covurt, and must be coufirswed, modified, or et

ALL U

STRyKEOULT

B i Y '
Camnment. Former Section 762 is superseded by Section 872.630, pro-
viding generally for the referze's procedure and authorizing issuance of

process in support thersof.



Code of Civil Procedure § 76% {repealed)
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carphinlt or ool thid e properdy or any part of i s so
gitiatssd that paerlioon canee? Lo made
dice tu the swners, o1 whers properiy i
aned the rewntinder b onmiiarent momainder, the conrt rasy

anpd in the Latier ease must order the sade theeesl ; cilinrwise,

upon the rreguisie proaofs heing sade it st order 2 parttion

areording 1o the pespretive rrchoy of the parties ay asceriained

by the eourt, and opneint thres peferees therelor, and must {

designate the noviten te roain undivided for the ownery

whose inlerests comain nnknown, or 8r2 1ot aseertginad ; or the

court may with the conzent of the parties appoint one referes

mstend of three, and he, when cppeinted, hias all the powers

and ay perform all the datiey recwired of thirve veferees; and

the eourt must appeint as referes 2ny person o Pwrsons to

whose appolutment 2li the parties have consemed, provided

that in the ease of an incowpetont or minor party the daly

appointed pogedian or conservator of gedardian ad Utem of

said defendart may so consent, and provided further thatl no

persun <hall be appointed ay referee wiin is a clerk of the eourt /{:} L Z\
or deputy clerk, or partner or employee of the judge, or person

related to the judge or to his wife within the third degree, or

who i married t¢ a relative of the judge within the third

degree, or who owns any interest or estate in the property. / /’U

withoat grent preju-
subheel Lo a lite estute

Where the property or an interest therein is subject to an
express trust the court, notwithsteading the foregoing provi-
sions of this section respecting preperty subject to a life estate
and contingent remainder, may but shall not be required to
order a sale thereof ; and in the event of either a partition or
aale, the property or proceeds of szle alloited to the trustes —-
of such express trust shall be heid by him upon the tras g TR] K k_—O(,{T
therein stated, and no further action hy the court pursuent tn
Section 781 of thig node shall be required.

When the site of an ineornoraied city or town is ineladed
within the extericr boundaries of the preperty to be parti.
tioned, the court wust direct the referees to survey and ap-
prafse the eniire property to be partitioned by sciual laty and
subdivizgions then existing in the scivel possession of the several
tenants in common, exelusive of the value of improvements
thereon, first setting apart necessary portions of the property
for ways, roads and streets, as iv Section 764 provided, ead to
report sueh survey and scparate appraisement on exch lot and
subdivision {o the court.

The court may confirm, change, modify, ov sed aside the re-
port in whole or in part, and, if oeesssary, appoint new
referees,

When, after the final confirmation of the renort of such
survey and appraisement, # appears by evidence to the satis-
faction of the eourt that an eguudble partition of the whale
property is impracticeble, and £ sale of the site of such eity
or town, or any portlon thereof. will he for the bost interests
of the owners of the whole property, it wust ovder a enle
thereaf ; provided, that withiz 80 days thercafter any tenant
in cammon or tenants in common, having improvenents ercefed
on any thwo or ety lot or subdivision inctuded in such order
of sale, shall have the prioe pieht to purchase the same gt such
appraiserd valnation, and way pay into court the ameunt so
appraissl as e value thereof, and apon such psyment the

-
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af stibdivisiong w foe ol in seserudy tu snel purchaser or pur-
vliasers: sueh further procesding shall then be had as tn the
rengitmler of thie properts, and tie woney so paid to the court,
as hy this ehapter provide],

I, during the pendensy of the action, sny of the parties ﬁ/\_}\
die, or becowse insane, or stherwise ineompetent, the proceed-
s shall not for it cwise be delaved or suspended, but the Iﬂ)
attorney who has appearved for such [eTty may condinue io
represcat suel interesl: and in case any stuch party has not
appeared by an attorney, tie conrt must sppuint an attorney g 2 T‘
. 1o represent the interest which was held by such party, unti) Tp! K Oa :

his Lieirs or legal representatives, or suecessors in interest, shell
liave appesred in the wetion: and an atternes so appointed
must be alluwed by the court 1 reasonable cempensition for his
serviees, which may be tuxed as costs against the share or mter-

i il | TP S ek 4.
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Comment. The portlon of former Section 763 providing for division of

property in partition ae a general rule is continued in Section 872.810,
The portion that provided for sale of the property if division could not be
made without great prejudice is superseded by Section 872.820, providing
for sale where sale would be more equitable than division. The portion of
former Section 763 that required sale of the property in case of a life
estate with contingent remainder is not continued; the generai ppovisionn
governing manner of partition control. See Article 3 (commencing with

Section 872.810) of Chapter 3. _
The portion of former Section 763 providing for appointment of three

referees as a matter of course is superseded by Section 873.010, providing
for appointment of one referee as a matter of course. The portion that
provided for appointment of one referee with the ccnsent of the parties 1is
superseded by Section 973.030, providing for Appointment of three referees
with the consent of the parties. The portion requiring appbintment of any’
person all parties heve agreed to and authorizing the gusrdian of an
incompetent or minor to so agree is continued in Section 873.040. The
portion of former Section 763 disqualifying certain persons from acting as
referee is continued in Section B73.050.

The portion of Section 763 requiring aeaighﬁtion of a portion of the

property to remain undivided for owners whose interests remain unknown is

contioued in Section 873.270



The second paragraph of former Seeotion 763 s continued in Section

Bya_ 8L,

The substance of the third, fourth, and fifrh parzgraphs of former
Section 763, relating to paititfon of property which includes the site of

an incorporated city or town, ir not continued because it 1z obsolete.

The sixth paragraph of former Section Y62 is continued in Saction

874,240,

Code of Civil Procedurs i 764 {repealed)

F64-
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allot the several portions thereof to the respective parties, quality
and guantity relatively considered, according to the ruspective rights
of the parties as determined by the court, pursiant to the provisions
of this chapter, designating the several portions by proper landmarks,
and may employ a surveyor with the necessary assistants to aid them,
Before making partition or sale, the referees may, whenever it will
be for the advantage of those interested, set apart a portion of the
property for a way, road, or street, and the portion so sot apart must
not be assigned to any of the parties or sold, but must remain an open ﬂ A L
and public way, road, or street, unicss the referees shall set the same
gpart as a private way for the tse of the parties interested, or some
of them, their heirs and assigns, in which case it shall remain such / /’U

private way. Whenever the referecs have Iaid out on any tract of g —

Iand roads sufficient in the Judgment of said referces to accummodate TEI Kka( 7_
the public and private wants, they must report that fact to the court,
and upon the confirmation of their report all other roads on said tract
cease to be public highways. Whenever it appears, in an action for
partition of lands, that one or more of the tenants in cornmon, being
the owner of an undivided interest in the tract of land soupht to
be partitioned, has sold to another person a specific tract by metes
and bounds out of the cominon land, and exezuted to the purchaser
a deed of conveyance, purporting to conivey the whole title to such
specifle tract to the purchaser in fee and in severalty, the land de-
scribed in such deed shall be allotted and set apart in partition to
such purchaser, his heirs or assigns, or in such other manner ay shall
make such deed effectual as a conveyance of the whole title to such
segregated parcel, if such tract or tracts of land can be so allotted or
set apart without material injury of the rights and interests of the
other co-tenants who may not have joined in such conveyance, In all
cases it is the duty of the relerces, in making partition of land, to

~10=
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the share o7 coch eotenant, 42 o8 f oniwacs 05 far s nracticabile

the improvements made by such co-tenant upon the property, and

the value of the improvements made by the fonants in corrnen must

be excluded from the valuation in meking (e aliotments, and the

land must be valued without regard to such improvements, in case
- ward - ot ] -‘,'- ‘ 5) . - ,l L ! N .

1

Comment. The portion of former Section 764 “hat provided for division
of the prope rty by the »efzrec in sccordence with the rights of the parties
1s continued in 32ction 873.210. The porticn relating to employment of a
surveyor 1z continued in Bz-tion 872.130. Tha porticn relating to designa-
tion of the divided portions by landmerks is not continued because it in
cbsolete. The portion of former Section 764 that provided for designation
of public and private waye is superseded by Sectlon 873.090, making com-
pareble provision.

‘The pertion of former Section 764 that provided for division in such &
manner as to effectuate prior purported conveyances 1s continued in Seetion
873.230.

The portion of former Bection 7éL that provided for division in such a
manner a8 to allocate improvements to the parties meking the improvements

is continued in Section E73.22C.

Code of Clvil Procedure § 765 {repesled)

Add Ty 2 i Ch i e Con e

ing therein the manner in which they execuiet! their trust, and de- AL in
seribing the propesty divided, and the shares alloited to each party,

with 2 particular description of each share, Any party to the action, STRI kanr
after giving at least ten days’ notice in wiiting to the other parties
—fﬂufbﬂs—cgjhwﬁ,ahnngr;eﬁcdﬂufff~srtaﬁkkksu@&4mpe¥h

Camnent. The Pirst senience of former Section 765 1s continued in

Section 873.410. The second sentance is continued in Section 873.k20 (a}.
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Code of Civil Prozedure § Y60 {rspealed)
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appotnt new referces. Upon che repoit Seine con Srmed, juenment 1anst be rendered that such

parlitinn be effeciuaf forever, wisich sudgnemnt o binding ard conclusive:

L. On all persons named as parties 1o the action, and 1, zir lepai representatives, who have
al the thme any inrerest i1 the propeny divided, ar any pait ihereof, as awuoers in fee or as
lenants for [ife or lor years, or oo entitied (o the reversion, remainder, or the inheritance of
sucin property, of sny part thereof, alter the deiernisation of 4 pariicular eslaie therein, and
who by any concingency may be eniitled 1o a Lensricial gilercst in the property, or who have '
an tutecesi in auy undividsd share thereo”, 25 tenants, for yours ar for life: ﬂ AL

2,00 all persons not in bung at the Ume eaid Judgment i entercd, who have any interest
in the pooperty divided, or any part therecf, as =niled to the reversian, remainder or the
inheritanee of such proverty, or any purt thereof, afier the determination of & particular estale 3
therein, and whe by auy contizpadicy may be enttled o a benelicln) interest in the property; / N

" provided, thai in cwie sule has beer made woder the pravisions of this chapter the judgment
shall provide for Kevping ratast the share of the proceeds of said rale, 1o which said party or
parties not in being at the time are ar may be entitled until such ‘e ag such parly or partics
may take possession tiereof: - '

3. On all persons interested in the pronerty, who may be unknown, to whom notice has
becn given of the action for partition by publication; .

4. On all other persons claiming from such parties or persons, or cither of them.

And no judgment is invalidated by reason of the death of any party before final judgment
or deeres; bul such wdpment or decree is as conclusive against the heirs, legal representatives,
or assigns of such ducedent, us if i hud heen entered hefore his death, ,

If during the pendency of the action, and before final judgment therein, any of the
cotenants has conveyed 1o anothier person s tnterest, or any part of his interest, such

- conveyance, whalever ils form, shall e deemed 1o have passed to the grantce any lands
which, after its cxccution, may have been sel aside io the prantor in severalty, or such

g-m | ;{[ou‘i'

. Comment. The first senterce of former Scetiorn 766 1e gsuperseded by
Section 873.420(b). The introdrctory oortion ia riperseded by Section

873.420{c). Subdiviaions {1)-(%) are continued in Section 874.210

‘with the exception of the last portion of etldivision (2) relating to
preservation of the ghave of pertied not in being, which ig superseded by
Section £73.05C{L}.

The paragraph of formey Section 766, ralating to the effect of a
Judgment on peruone who die or Lacore incompatent, is continued in Sec-
Ctilon 874 .2L0, The last parvagraph, releting vo the effect of the judgment

in case of a conveyance, la contfnued in Section S7h, 250,



Code of Civil Procedura & 767 {repealed}
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Comment., The substance of Former Section 767 is continued in Section

873.320.

Code of Civil Procedurs § 743 (repsaled)-
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his assistants, when employed, mwst be ascertainng and allowed by
the Court, and thc.- dmounf thereof, fogefher with the fers allowed BTRJKMT
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Comment. Former Sectlon Y62 1s continued in substance by Sections
874.010 {costs incurred for the cammon benefit) and §74.030 (court apportion-
ment of costs), providing for equitable apportionment of the fee and expenses

of the referee and survayor.

Code of Civil Procedure § 769 {repsaled)
i -
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mado shal] thcnc‘efortb bv a ftmrge oni:y on the qhare aqszgnnd to such

Comment. Former Ssction 769 is continned in aubstance by Sections
873.260 (1iens) and 874.120 (nonpayment ilen), providing for continuation
of a lien on tha share of a party but making the lien subordinate to other

liens for costs of pertition.

~13



Code of Civil Procedure § 770 (repsaled)
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Comment. The substance of former Section T ie continued in Section

873.840,

Code of Civil Procedure § 771 (repealed)

- .
plied under the direction of the court, &s follows:
1. Te pay its just proportion of the peneral eosts of the action: f-? 2L )
2. To pay the costs of the reference:
3. To satisfy and cancel of record the several liens in their order ng’ KEbeT
of priority, if entitled to priority over the len under which the own-
er's titie was obtained, by payment of the sums due and to becone
due; the amount due te be verified by uffidavit at the time of pay-
ment;

Cament. The substance of former Section 771 is continued in Section
873.820 with the exception of Lhe portion of subdivision (3) which provided
for determination ¢f the amount due by verified affidavit, which is not

continued,

Code of Civil Procedure § 772 (repealed)

TN

ment of the amount of such len, the Court may, in its discretion, { @ - ;
order such securities to be exhausted before a distribution of the pro- STRJK#‘O u?\

Sl bl £y ¥l ata s

Comment, The substance of Tormer 3ection 772 is continued in Section

873.830.



Code of Civil Procedure § 773 (repealed)

- . P ) .
securifics tolkin by the roferees, or any part thoercof, must be dis- ﬂ/_L /N
ributed by them 15 the posoens ontidied th it‘lu whenever the Court
so divects. But in case no direction be given, aif of such proceeds and STRfRE()HT"
_A"..un-Lih ._} | 1 4 g -‘ oy 4l ;_nn A
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Comment. The first sentence of former Section 773 is superseded by
Section B73.%10, The second sentence, providing for deposit of proceeds
in court if no direction is given, is not centinued; a direction will be

glven in every cage under Section 573.510.

Code of Civil Procedure § 774 {repealed)

4
to persons who are parties lo the action, whether known or unknown,
are paid into courts, the action may be continued as between such ALt )
parties, for the deterniination of their respective claims thereto, which
must be ascertained and adjudged by the court. Further testimony QTR{){EOMT
may be taken in court, or by a referec, at the discretion of the court,
and the court may, it nece@sary, requnre such pdl“ll(’S to prusc-nt the

Comment, Former Section 77L, providing for a continuance for determina-

tion of claims tc proceeds, is not continued because it is unnecessary.

Code of Civil Procedure § 775 (repealed)

must be made at pablic auction to the highest bidder, upon nolice
given in the manner eequired for the sale of real property on execy-
tion widess in the apinion of the court it would be more beneficial

ALL.

1o the parties interested to sell the whole or some part thereof at N

privite sale; the court may order or direct such real properiv, or any

part thereof, to be sold at either public auction or private sale as the _ N
referee shall judge to be most beneficial to all parties interested. If 3 TRIKECUT

sold at pubdic auction the notice must state the terms of sale and if
the property or any part therecf is to be sold subject to a prior es-
tate, charge or lien, that must be stialed in the notice. If the sale is
ordercd made at cxthor pubi'c auction or prwaie qale thc mle at




Comment. The portion of former Section 77Y% providing for sale at
public or private sale as wili be more beneficlal {o the parvies 1s con-
tinued in Section B73.520, The porticn of former Section 775 ihat pro-
vided for partial public and partlal prlvate sale is continued in Section
873.530.

The perticn of former Section 775 mroviding for notice of public sale
in the manner required for sals on execotion is contiinued in Section 873,640,
The poriion prescribing the contenis of the notice 1s superseded by Section
873.650.

The portlion of former Section 779 requiring the conduct of sales at
private sale to be in {he manner of private sales of estates of decedents
is continued in substance in Section 873.680, which adopts relevant portions

of the Probmte Code.

Code of Civil Procedure § 776 {repealed)

176
{ . : _ P
“Couet-must—ir-the-ordrr—for-enie~dirert-the-torms—of-eredit—which
: or-—saie; . ; ALL I
may be allowed for the purchase money of any portion of the premises
of which it may direct a sole on credit, and for that portion of which ,_S‘TR .
the purchase money is required, by the provisions herasinafter con- fKE& AT

Comment. The portion of former Section 776 authorizing the court to
direct the terms of credlt for a sale is continued in Section 873.630. The
portion providing for investment for the benefit of unknown owners, infanis,
and the like is superseded by Ssction 372.810, granting the court full

authority over the dispositlon of the proceeds of sale.

alfe



Code of Civil Procedure § 777 {repealed)
go e te B8 -
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whole, or c{mvcnmnt partions of the purchase money, of such parts
of the property as are directed by the Court to be soid on credit, for -
the Shd;;j‘(_s of any Jm awn owner of full age, in the name of such owner; STP{K A—mr
and for the shares of an infant, in the name of the guardian of such
MM%MMM&]&MW

Comment. The portion of former Section 777 rroviding for collection

of the security by the referee is continned in Section 973.750. The portion

that specified in whose name the security is to be taken is not contimued
because it is unnecessary. The portion providing for teking security in
the name of the county clerk 1s not continued because it is inapproj;riate

under modern conditionp .

Code of Civil Procedure § 778 (repealed)
8-

tate ha§ been sold, is entitled to receive such sum as may be deemed
a reasenable satisfaction for such estate, and which the person so
entitled may consent to aceept instead thereof, by an instirument in gm“{mf 7_
writing, filed with the Clerk of the Court. Upon the filing of such

-

AL I

*

Camment, Former Section 779 is not continued. The rroviclion for a
presale estimate of the value of a tenency is inappropriate under modern

conditions,

yre



Code of Civil Pracadars § 773 {renealsd)
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givon, bicd, and colered as provided n {he lest section, at or before
a judement of sake b vendeced, the Court must asoertain and deter- ﬁZJL ”U
mine what peoportion of e proceeds of the sale, after deduct] 3

e ehat propertion of e proceets of the sl after deductig [ STRIKEQUT

expenses, wid be o jus! and reasorable sum to be allowed on aceount
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Comment. The substance of former Section 770 is continpusd in Section

£73.850(a).

Code of Civil Procedurs § 70 {repealed)

Corment., The subsiance of former Section 780 is continued in Section
873.810, providing for court order for the disposition of proceeds for the

benefit of the persons entitled to them.

Code of Civil Procedurs § 781 {repealed)
8-

or continpent future right or estate in any of the property sold, the
eonrt must ascertain and settle the proportional value of such con-
tingent or vested right or estate, aixd must direct such proportion of
the proceeds of the sale 1o be mvested, secured, or pakd over, in such Hj_ A //D
manner as to protect the rights and interests of ihe parties: or

where property is subject to a life estate with remainder over, the _

eourt rﬂay direct the entive proceeds of the sale of such interests gm' KEOL{T‘
to be paid to a trustee to be appointed by the court, upon security

satisfactory to the court, to be invested and reinvested, the income

thereof to be paid to the life tenant and the corpus of the trust estate,

upon the termination of the life cstate, to be delivered or paid to the

remaindermen as in the decree determined; and the court shall retain

jurisdiction for the seitivment of ihe aecounts of such {rustee amd in




Commant,. The Tirsi porilon of forwer Section 731, relating to protec-
tion of the rights of persons baving vested or contingent future interests,
is continued in Section 872.850(b}. The lest portion of former Section 781,

relating -to Lreatment of a life estate, is superseded by Section 873.850(c}.

Code of Civil Procedure § 782 (repealed)

Comment. The first portion of former Section 782, reguiring that the
terms of sale be known at the time of sale, ig continued in substance in
Section 873.650, providing thet the notice of sale contein the principal
terms of sale. The 1lest portion, requiring thet separate farms or lois be
sold separately, is superseded by Section 873,620, which provides for

separate sale of known lots or parcels unless the interasts or rights of the

parties will be materially prejudiced thereby.

Code of Civil Procedure § T83 (repealsd)
= e Moithoroftho-relereca—Rop-aav-
porson for the benedit of cither of them, can be interested in any pux"- HLL /N

nor can a guardian of an infant party be interested in the g
erty, being the subject of the action, ex- TRIKEDLL T

chose;
purchase of any real prop

Comment., Former Section 793 is superseded by Section 873.630.
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Code of Civil Procedure § 784 {repeeled)

C‘:‘i‘ﬂ‘fMﬂéMMdeuﬁﬂ POT OREF AL P JUTUE TON LYY SO SEPP-IOTY DR WPLFTE YRV U7t YN S TH |
referced musl peport the saime fu thi copr pripaioa of it :hﬂ'n‘u[
parcels af Innd sold to ench jrerchesey o e e of G ke priee pas

ar secuitd ) fhe foems and candicoms o ke il if puy, taken

The report mest be flied i fhe office of (e oy in whwlh fhe getion

5 brought, Therealter sny pavrhaser, the ceferse, OF any party ot action, way.

upsn 19 days’ aotice to the other parides whe Lave spieoares? therein, aod siso fo HA/\ /U
the purchaver if he be ot the woving Py, movs the cour: fu coufnn oo set aside

any sale or szlex Bo repoctad. Upon (be hearing the court muxt erumine the oe-

ruen and isport &nd wiinesses i ndatien to foe anme and i th proceedings were {‘f TR ”’(EDMT
unfair, cr the aum bid $eproportionste o the valoe, omi K apsmu:-:-: hat & Rom -

veceeding rock B ut feast IR pereent, oxednalve of the o Fpunses o & new Lile, may

be ohtatoed, the conrt may varate 140 side wnd Ctrect speidber G be hed of wlhidel ne

thes must be ghven, sud the sete candaeesd In all mespeets ps 37 e previous sele had

taken place. if an offer of ID perecut muee o amsend tian ibal pamked In the e

tart Be made to the court, in wi'im by a respensihic peraon, it is in the dlacece
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Comment. The portion of Cormer Sectlor 784 reiating to the referes's
report of sule and its zonlents is coutinued in Section 873.710. The
portion relating to the motion to confirm the report is continued in Sec-

tion 873.720. The portion relating to the confirmation hearing is BuUper-

seded by Section B73.730.

Code of (ivil Procedure § 785 (repealed]
85—

atetepomitrmred-ire-de-eotrb-a-ardor-must-be-entered,
directing the referces to exccutic eonveyances and take securities
pursuant to such sale, which they are hereby authorized to de. Such ﬁf\/— / n
order may alse zive directions to them respecting the disposition of
the proceeds of the sale, I the purchaser, afier the confirmation of STRIKE&@Q?‘
the sale, refuses to pay the &mount of his bid, the referers may again
sell the proporiy at any tine o the highest bidder, and if any loss is
occasioned therehy the referees may recover the amount of such loss
and the cost from ihe bidder so refusing, or the referees, without
P peae ke AR B iR e -petic -aped as -t he-purekases-Lop-
“Haparriib-afJaio i

Comment.. The portion of Pormer Secifon 755 providing for the court-
ordered consummation of sale is continued in Section 373.750{a). The
portion avthorlzing ihe order to give directions concerning the disposition
of proceeds is continued in Section 573.750(b). The poriion of former
Section 73% reiating te r2fusal of the purchaser o deliver the proceeds is

cohtinued in Section 873,70, “00-



Code of Civil Procedurc & 786 (repealed)

Camment. The substance of former Section 736 ig continued in Section

873.770.

code of Civil Procedure § 787 { ropealed)

ALL IV
STRIKEOUT

property ifi any way who shall have been named as parties in the action, and against all such
* parties and persons as were unknown, if the summons was served by publication, and pgainst

Comment. The portion of former Section 787 that provided for
recordation of conveyances is continued in Section 873.790. The portiom
of former Section 787 that specified the effect of the recorded con-
veyances 1s continued in Seetion 374.210, which is phrased in terms of

the effect of the judgment.

Code of Civil Procedure § 788 (repealed)

T Viten-there-nre-proceeds-of-a-srie-beionge ALL 11
§TRIKEOLT

Comment. Former Section 788 is superseded by Section 873.810.
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Code of Civil Froead e

y.
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an investment of any sueh proceeds is made, it must be done, except HL,L / IU

as herein othorvise provides, in the name of the Clerk of the county q"“{.?\ EOQT
where the pmpery are iilvd andd 0z successars W oflice, whio must holg STRIK

“Re~prigHog-dterestedwubjenider

Comment. Foraer Seciion 759, uwroviding for srcurily in the name of the
county clerk, is nob contiznn:d bzoruse "% is outmeded and inappropriate

under medern conditionsa,

Code of Civil Procedure § 790 {repealed)

m-,trument in wr xtmg unider thmr handa delwered to the refevets, Y,
agree upon the shures and proportions to which they are re_spectlvely _
entitled, or when shares and proportions have bcen' previously ad- S‘TQ ! Kf:OU—T
judged by the Court, such secm'itils.‘s must lbe taken in the names of
and payable to.the parties I‘E.‘:pe{:ti*{(’ly enyﬂed thereto, and must be

Comment. Former Section 790, providing for sgreement of parties as

to their shares, 1z not continued because it is unnecessary.,

Code_of Civil Procedure § 791 {repealed)

79t
e ,& " L:n“_‘{}r Mo i L hw saduorr an, lnwoailm_js_w
his successers in office, st rec eive the jnterpst and principal as it
becomes dur, atwt apply and invest the same as:the Court may dire -ct;
and st dipostt with the County Treasurer all securitios taken, and

YN,
ORIk EocT

keep an acecunl in a book provided and kopt for that gy, oy the
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Commenil. Former Seafisn 701, relating Lo thie dutles of the county

clerk in meking invesim=ats, iz not continued hecausc it 1s cutmoded and

inappropriate under modern ronditiong.

Code_of Civil Procedure § 762 {rsopesled:

% T,

\*\m".._.__‘ )
T e Gl Mt R A e
ARt BRI P e 1 e DB e R e e e st et e b et
without prejucice o the righis 2od interests of same of them, and a ,-JGAL //U
partition be orderod, the Cour® nav adiudee componsiidag to be

mupie by onc perty W anolholr, on accwunt of 0o e

compensation shail nol be required o be made 9 olhery by owaers
unknown, nor by an infani, unless it appears that such infant has
personal property suflicient for thut purpose, and thai his inforest
w:ll he prumoted ﬂ*vr‘chv And in all cases the Court has power to

Camment. The substance of the firs% sentence of former Secticn 792,
relating to owslty, is continued in Section 873.250 . Tne substance of the
second sentence, relsting Yo other compensatory adjustment, is continued in

Section 872,140,

Code of Clvil Procedure § 793 {repealed)

95~
<= = e
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by the referec making the sale to his genernd guardian, or the special Iy
guardiea-appobisie L orbinein. disaston.+per-givine-thrscourtty iIKEou T
muﬂed-br}aﬂherdme&%em-af—ﬂu-mt—

Comment. Former Section 793, relating to the proceeds of sale for the
share of an infant, is nct contlnued because it is covered by other more

general provisioms.

itv: but such QTQ,'}{EOU.\{-



Code of Civil Procedure § 794 {repealed)

284
A

( Fhe—numbdiswiasmar-he-epibidedto-ithe ok aRd - TaRuEe-
ment of the estate of an insane person, or other person adjudged in-
capable of conducting his own affairs, whose inlerest in real property
has bedn sold, may seceive in behalf of such person his share of the
procecds of such real proporiv from the rof eTes, on exceufing with
suthicient suretics an undertaking appraoved by a Judge of the Court,
that he will faithfully discharee the trost reposed in him, and will

ALL )
STRIKEOUWT

Comment. Former Sectiorn 734, relating to the proceeds of sale for
the share of an incompetent, is not cobtinued becauge it is covered by

other more general vrovisions,

Code of Civil Procedure § 796 {repealed)

pended by the plaintiff or cither of the delendants, for the common

benelit, foes or |of | referees, and other disbursements, must be paid

by the parties respeetively entitied to share in the lands divided, in HA/— Vg
proportion to their respective interests therein, and may be included

and specified in the judginent. In thal case they shall be a Jien on the S’ ‘('Q'l KEOQ?‘
several shares, and the judgment may be enforced by execution

against such shares, and against other property held by the respec-

tive parties. When, however, litigation arises between some of the

G it - roquire-4 £ ouehitiead;

Comment. The portion of former Section 796 relating to the costs of

partition expended for the common benefit is continued in Section 874.010.
The portion requiring payment by the parties in proportion to their
interests is continued in Section 874.030. The portion requiring inclusion
of costs In the judgment is superseded by Section 874,110, requiring
inclusion only of unpeid costs.

The portion of former Section 796 providing for & lien for costg is
continued in Section 874.120. The portion providing for execution to

enforce the costs 1s continued in Section 74,140,

~2le



The portion of farmar =action 796 that provided for appropriate alloca-

tion of expenses of 1itigation petween only same of the parties is continued

ipn the gensrsl provisicn far equlteible spport ionment of S=ction 874.030.

Code of Civil Proredure § 793 (ropealted}
FOE-
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sepily peroscei b oF Aefondled by oy One of the lenants in cOMmImon,
Loor i protediict, conjirmmadis, oy aerfeeting of the title, or seiting
{har boundorios, oF i @ ey O SUrVeys af the estate parti-
gl nion o the pariies ‘g the action, who have
pradid 1he e of such Btiaticn OF oiner proveedings, alt 1be ox-
TN qeeeanriin incarvent therein, exrept counsel fees, whiel: shall
fua\'p seeriied To the enminio bonefit of the ofiler tenanis in cominon,
with interest thereon from the date of rmaking the said expendilures,
and in the same kind of money expended of paid, and the sarne muist
he pleaded and allowed by the Court, and included in the final judg-
ment, and shall be a lien upon the share af each tenant respectively,
%o : 3
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conment, 'The Tirst portion of former Section 799 relating to the

expenses for the common benefit of prosecuting or defending other actlons

;g continued in Sectlon 87k .010{2}., The provislon releting to reimburse-

ment ™in the same kind of money" ig not continued because it is obsolete.

The provision relating to pleading the expenses is not cont inued because

the general procedure for mliowance of zosts is mdeguste.

The last portion of former Section 795 relating to anforcement of the

rosts allowed is continued in sections 574,110 {unpald costs jncluded in

judgment}, 874.120 {nonpayment 1ien), 874.130 (enforcement of lien), and

874,140 (execution to enforce judgment) . .

25



Code of Civil Procedure § 799 {ransaled)

I,
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gnve or certificate of title of the property to be partitioned, or a it
gation report or guarantee gy to the recessary parties to the action,

the plaintiff may procure one before commencing the actlion, and

may, in his complaint, state that he has done so, and that the abstract, f!

nolicy, certificate, report or guarantee is subject to the inspection and .
use of all the parties to th» action, designating & place where ¥ wili /? A A
be kept for such inspection.  Otherwise the court may, uporn: applica- / 2/

tion of any one of the parties, authorize him to procure an abstract, |
policy, certificate, report or guaraniee, which, when made, shall be { gmf j(E(jaT
kept at some place designated by the court {or the inspection and use
of all parties, any of whom is entitled to make a copy theieof. The
expense reasonably incurred in procuring such abstract, policy, certifi-
cate, report or guarantee must be allowed to the party inawrring it
with interest thereon froin the commencement of the action, if it hatd

Lo - (3 Tl 13 T -
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Comment. The portion of former Section 799 permitting the parties
to obtain a title report is superssded by Section 8972.220. The portion

allowing the expensz of the titls report as part of the costs of partition

1s continued in Section B7k4,010(d).

Code of Civil Procedure § 800 {repesled)
S60--

C:::___'P!-. N O TP S L IR L VAL
i Tl R M S~ e G gy

he mads v ans Satpreecding-sectivn-mey
0 Blaiz e any compelent seateher of records, and need not bhe cor- /7.1.!_ S
tilled b the Recorder or other officer, but instead thereof it must i}e

vex:iﬂed l;:,- the aflidavit of the person making it, to the cffect that he 9 TRl KEOQ\{-

. Eg i -1 1"' g ) ] Ii‘_ . ': i N )

Comment. Former Section 800, relating to the searcher of records and
correction of a title report, is not continusd because it is outmoded and

inappropriate under modern conditions.



Code of Civil Procvedure § 501 (rep=aled)

S04

; 3 - t L. B Y
ofthe-action Lormartition s diskomant - v - AAL IV
under the directi F ih 1« ' s kb a party
inder the dircction o e (ourt ?r the Judge thcm,_uf, by- a pal iy QTQFKEOM‘T'

Comment. The substance of former Section 801 is continued in Section

874,020,
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